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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CHIGLADES FARM, LTD., LEO BRAMSON AND MARVIN WELFELD v. 
EARL L. Butz, Secretary of Agriculture, et al. October 10, 
1978. 


Appeal from the United States District Court for the 
Southern District of Florida 


Marketing Order 967—Celery—Base quantity 


The court affirmed the District Court’s holding that Chiglades is not entitled 
to a base quantity * and that the marketing order is both lawful and 
constitutional. 


* See, also 29 A.D 767 and 31 A.D. 977. —Ed. 
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Before GOLDBERG, CLARK and RONEY, 
Circuit Judges. 


RONEY, Circuit Judge: 


Appellants have been trying since mid-1967 to do nothing more 
remarkable than grow and market celery in Florida, and this 
case concerns their heretofore unsuccessful efforts to achieve 
this modest goal. 


This wailful preface to plaintiff’s brief would have bewildered 
the founders of this country. But so far are we now from the 
freedom of enterprise envisioned by those noble souls that the 
District Court’s decision denying plaintiffs the right to sow, reap 


and sell must be affirmed. More precisely, plaintiffs may sow and 
reap all the celery they wish, but they cannot sell, because the 
market is regulated by federal law and they have been regulated 
out. We agree with the District Court that the federal adminis- 
trative order which denied plaintiffs a share of the celery market 
is both lawful and constitutional. 


To regulate the marketing of celery grown in Florida, the 
United States Secretary of Agriculture issues “base quantities,” or 
market shares, to eligible producers. Plaintiffs, having been de- 
nied a market quota, brought this action to compel the Secretary 
to issue Chiglades Farm, Ltd., a base quantity. Alternatively, 
plaintiffs challenge the marketing system as exceeding the Secre- 
tary’s statutory authority, as being unconstitutional, and as vio- 
lating the antitrust laws. Jurisdiction was invoked under 28 
U.S.C.A. § 1831(a) [federal question]; 28 U.S.C.A. § 1361 [to 
compel a federal officer to perform his duty]; 5 U.S.C.A. § 701 
et seq. [judicial review of administrative rulings]; and 15 
U.S.C.A. § 4 [antitrust]. The District Court, by summary judg- 
ment, held that Chiglades is not entitled to a base quantity and 
that the Marketing Order is both lawful and constitutional. We 
affirm. 
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The Statutory Program 


The Agricultural Marketing Agreement Act, 7 U.S.C.A. § 601 
et seq., is designed to establish and maintain orderly marketing 
conditions for agricultural commodities in interstate commerce. 
Both to prevent unreasonable price flutuations and to maintain 
parity prices, the Act authorizes the Secretary of Agriculture to 
promulgate marketing orders regulating “handlers” of specified 
agricultural commodities, including celery. 7 U.S.C.A. § 608(c) 
(3), (4).1 Such orders may provide methods for the limitation of 
a commodity. Market shares are required to be determined sub- 
sequently by a “uniform rule” embracing the production history 
of each producer. 


Pursuant to this Act, the Secretary issued Marketing Order 
No. 967, 30 Fed. Reg. 14266 (1965), to stabilize the Florida 
celery market through annual allotments establishing the maxi- 
mum amount of celery each handler might purchase. For its ad- 
ministration, Marketing Order 967 created the Florida Celery 
Committee, composed of producers, handlers, and their employ- 
ees, nominated by groups from different regions of the State. 9 
C.F.R. §§ 967.25, 967.26, 967.28. Each season, the Committee rec- 
ommends the total amount ot celery to be handled, and the Sec- 
retary, if necessary, may impose marketing limits to insure the 
season’s “marketable quantity.” 7 C.F.R. §§ 967.35(a), 967.36 (a), 
967.13. 


Following promulgation of the Order in 1965, each producer 
was required to register with the Committee and to furnish its 
sales history since 1958. Producers with no sales during this pe- 
riod were entitled to inclusion if they made “firm and substantial” 
commitments to produce celery and were engaged in its produc- 
tion prior to September 30, 1965. 7 C.F.R. § 967.37(b). From 
this data, a “base quantity” was determined. 


Marketing Order No. 967 was the result of the Florida Supreme 
Court’s holding in Rabin v. Conner, 174 So.2d 721 (Fla. 1965), 
that a state celery marketing order was violative of the State and 
federal constitutions. Utilizing his rule-making power under the 
Agricultural Marketing Agreement Act, the Secretary of Agri- 
culture adopted Marketing Order No. 967, similar in many re- 
spects to the State order. 


1 “Handlers” are defined in the Act as “processors, associations of producers and others 
engaged in the handling of any agricultural commodity or product thereof” specified in the 
Act. 7 U.S.C.A. § 608(c) (1). 
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The Facts 


Chiglades Farm, Ltd. is a limited partnership, of which Leo 
Bramson and Marvin Welfeld are general partners, organized in 
1962 to grow celery in a joint venture with A. J. Sullivan of Flor- 
ida, Inc., a Florida corporation. Ansel J. Sullivan, one of the prin- 
cipals in the corporation bearing his name, was a long-time Flor- 
ida celery producer and was allocated in 1962 a “base quantity” 
under the state marketing system. The Joint Venture Agreement 
provided that the quota held personally by Sullivan would be 
transferred to the Sullivan corporation, which would receive 
twenty percent of the net profits and bear no losses. Chiglades 
was to lease the land, contribute $75,000 for the production of 
celery, bear any losses, and be entitled to eighty percent of the 
net profits. 


Eugene McCabe, a veteran of the Florida produce business and 
a member of the Florida Celery Committee, initiated the business 
venture and was an organizer of the Sullivan corporation. He 
was also the principal officer of Pioneer Land Company, which 
leased the farm land to the joint venture, and Pioneer Growers 
Corporation, which marketed the joint venture’s celery. All rec- 
ords and payments involving the co-operative were in the name 
of the Sullivan corporation, despite the Joint Venture Agree- 
ment’s requirement that the operating bank account be in the 
joint venture’s name. 


In 1965, Ansel Sullivan died, the Florida Supreme Court ruled 
the state marketing system unconstitutional, and the federal plan 
was initiated. Pursuant to the new marketing order’s registra- 
tion requirements, the Sullivan corporation, not Chiglades, ap- 
plied for and received a quota based on its past production his- 
tory. Chiglades and Sullivan, Inc. then entered into a new Joint 
Venture Agreement, reciting that the Sullivan corporation had 
applied for a federal quota under which the joint venture would 
operate. 


The joint venture was terminated in June, 1967.2 Chiglades 
filed with the Florida Celery Committee an application for a new 
base quantity to be awarded from any reserve established by the 
Secretary of Agriculture. The application, on the form designed 


2 Throughout this litigation, plaintiffs have alleged extensive illegal and unethical conduct 
by McCabe. According to their account of the facts, McCabe suggested the joint venture to 
Bramson and offered to “resurrect” Ansel Sullivan's celery quota. McCabe, personally and 
through Horace Unwin, the bookkeeper of Pioneer Growers Cooperative and A.J. Sullivan 
of Florida, Inc., then arranged the joint venture’s affairs to his best interest. 
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for producers who have no record of celery sales during the base 
period, listed the joint venture’s production history as its own, 
and no reference was made to the Sullivan corporation. The fol- 
lowing month, the application was denied, and similar efforts 
seeking a “reserve” base quantity in May, 1969 and 1970, proved 
unsuccessful after the Secretary determined that no marketing 
reserve would be established in those years. 


In May, 1969, Chiglades filed a quota application based on its 
alleged production history during the joint venture. After a hear- 
ing, both the Department of Agriculture examiner and the Flor- 
ida Celery Committee concluded that Chiglades was not entitled 
to credit for the base quantity issued to the Sullivan corporation. 
The Secretary of Agriculture upheld this decision on the ground 
that the limited partnership never produced celery in its own ca- 
pacity and that the Marketing Order, both as promulgated and 
as applied, is within the purposes of the Act and is constitutional. 


The District Court held that the Secretary’s award of a base 
quantity to Sullivan, Inc., rather than to Chiglades, was supported 
by substantial evidence and that, in view of market demands, the 
Secretary was justified in refusing to issue Chiglades a new quota. 
The Court held that the Marketing Order was both a proper ex- 
ercise of the Secretary’s statutory authority and constitutional and 
that the antitrust laws had not been violated since 7 U.S.C.A. § 
608b specifically provides that marketing agreements shall not 
be held violative of any antitrust laws. 


The Base Quantity Assignment 


Plaintiffs contend that between 1962 and 1965, Chiglades was 
the sole “producer” of celery under the joint venture, that it is 


The operation of the venture was left practically entirely to McCabe. Contrary to the 
Joint Venture Agreement, its bank account was under the Sullivan corporation’s name. 
McCabe and Unwin obtained control of the Sullivan corporation without informing any of 
the Chiglades partners; and after the federal quota system was introduced, McCabe urged 
Bramson that application for a base quantity should be in the Sullivan corporation’s name. 
Although he abstained from voting, McCabe also was one of the five members of the Florida 
Celery Committee’s Marketing Subcommittee which issued the base quantity in 1965 to the 
Sullivan corporation. As this statement of facts relates, the joint venture was terminated 
when Bramson first learned of McCabe’s personal interest in the Sullivan corporation. 

These allegations, depicting the subject events in light of McCabe's self-dealing, are not 
central to the issues posed by this appeal and were addressed by two state actions filed by 
Chiglades. In the first, brought on the theory that McCabe owed a fiduciary obligation to 
the partnership, summary judgment was granted for McCabe on the ground that a limited 
partner has no fiduciary duty to the partnership. The second action, to compel the Sullivan 
corporation to proceed with the joint venture by permitting the base quantity to be used 
by Chiglades on land other than that owned by the Pioneer Land Company, was terminated 
by voluntary dismissal. A final order of dissolution of the Chiglades partnership, at Mc- 
Cabe’s initiative, was entered on April 21, 1970. 
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therefore entitled to the Sullivan corporation’s base quantity or 
the allocation of a new quota, and that the District Court erred 
in concluding that the Secretary’s refusal to issue a quota was 
based on substantial evidence. 


Review of administrative proceedings under the Agricultural 
Marketing Agreement Act is limited by 5 U.S.C.A. § 706.° The 
District Court properly confined itself to a determination of 
whether the decision rendered by the Secretary was supported 
by substantial evidence. See 5 U.S.C.A. § 706(2) (E) ; Watson v. 
Gulf Stevedore Corp., 400 F.2d 649, reh. denied, 404 F.2d 1059 
(5th Cir.), cent. denied, 394 U.S. 976 (1968); Lewes Dairy v. 
Freeman, 401 F.2d 308 (8rd Cir.), cert. denied, 394 U.S. 929 
(1968). The District Court observed that the following facts 
tended to substantiate the Sullivan corporation’s claim to the base 
quantity: 


1. Sullivan, Inc. possessed a base quantity under the Florida 
regulation which was subsequently held unconstitutional. 


. A. J. Sullivan had a long history as a producer of celery in 
Florida. 


. The payroll bank account of the joint venture was in Sul- 
livan, Inc.’s name, but all money deposited in it came from 
the account maintained by the joint venture. 


. Pioneer Growers Cooperative, which was the handler for 
the celery grown by the joint venture maintained its ac- 
counts only in the name of Sullivan, Inc., and made pay- 
ments directly to Sullivan, Inc. It should be borne in mind, 
however, that Pioneer Growers Cooperative was aware 
that it was in effect handling celery for the joint venture, 
since E. A. McCabe was an officer of Pioneer Growers Co- 
operative, and was also an officer of Pioneer Land Co. 
which leased the land to Chiglades for the purpose of 


growing celery under a joint venture agreement with Sul- 
livan, Inc. And although money was paid directly to Sul- 
livan, Inc., it was then transferred into the account main- 
tained by the joint venture for distribution. 


. When Order No. 967 was first promulgated, it was Sulli- 
van, Inc., and not Chiglades nor the joint venture that 


3 5 U.S.C.A. § 706 provides the following scope of review: 
To decide all relevant questions of law, interpret constitutional and statutory provisions, 
and determine the meaning or applicability of the terms of an agency action. 
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made application to the Florida Celery Committee for a 
base quantity. 


. The joint venture agreement provided that Sullivan, Inc. 
was to obtain a base quantity, and no mention was made 
as to a base quantity being taken in the name of or owned 
by the joint venture. 


Chiglades’ claim rests on the following evidence: 


1. Chiglades was the dominant contributor to the joint ven- 
ture and was entitled to a substantially greater share 
of the profits than Sullivan, Inc.; 


. All the land used for the production of celery was leased 
by Chiglades from Pioneer Land Co.; 


. All initial funds for operation of the joint venture were 
supplied by Chiglades; 


. Sullivan, Inc. originally supplied the equipment, but Chi- 
glades was to be responsible for all additional equipment 
needed. After A. J. Sullivan’s death, Chiglades purchased 
all the equipment from his estate; and so Chiglades even- 
tually owned all the farming equipment; 


. All losses incurred by the joint venture were to be borne 
in full by Chiglades. The 1962 agreement provided that 
profits were to be divided 80 per cent to Chiglades and 
20 per cent to Sullivan, Inc. The 1965 agreement divided 
profits 92 1/2 per cent to Chiglades and 7 1/2 per cent 
to Sullivan, Inc. A. J. Sullivan was to assign all his shares 
in Sullivan, Inc. to Chiglades as a pledge for his perform- 
ance under the Joint Venture Agreement, but he never did 
so. 

Weighing these facts, the District Court concluded that the Sec- 
retary’s decision that the base quantity should remain with the 
Sullivan corporation was neither arbitrary, capricious, nor unsup- 
ported by substantial evidence. We agree. 

First, Chiglades was not clearly a producer under the Market- 


ing Order’s definition or within its criteria for entitlement to a 
base quantity. Under the Marketing Order, 


“Producer” means any person who grew or grows celery 
in the production area in a proprietary capacity. The person 
with the right to sell celery so that handlers may purchase 
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from such person or may handle on such person’s behalf is 
in fact a producer. In share cropping arrangements, such per- 
son receiving a share of the crop with authority to pass title 
thereon is a producer of the celery he owns. A renter with 
full right to dispose of a celery crop by passing clear title is 
a producer. 


80 Fed. Reg. at 18710. 


The Sullivan corporation made all sales, received all proceeds, 
supplied most equipment, and made production commitments for 
the partnership. Chiglades neither had any history of celery pro- 
duction in the 1965-1966 or earlier seasons nor had made, prior 
to September 30, 1965, any “firm and substantial’ commitments 
for such production, as required for designation as a “producer” 
under the Order. 7 C.F.R. § 967.37. We find no support for ex- 
tending to a limited partnership or its partners the character- 
istics required to meet the Marketing Order’s definition of “pro- 
ducer.” ¢ 


Second, the same factors which support the Secretary’s finding 
that Chiglades did not qualify as an independent producer in 
1965 also provide substantial evidence for the determination that 
Chiglades did not have a history of celery production in prior 
seasons. In fact Chiglades was not in existence during some of 
the years considered in granting the quota to the Sullivan cor- 
poration. 


Third, there is no evidence to show that Chiglades sought to 
assert any claims to producer status in 1965 when the Sullivan 
corporation was awarded its base quantity. Applicants for a base 
quantity in the initial 1965-1966 season were required to file by 
December 20, 1965, a deadline not met by plaintiffs.5 Only after 
dissolution of the joint venture did Chiglades first assert a pro- 
prietary interest in the celery. We can only conclude from these 
facts that Chiglades determined in 1965, under a theory or pre- 
text irrelevant to this suit, that the Sullivan corporation’s obtain- 
ing a quota for the joint venture would be in the limited part- 
nership’s best interests. 


4 To demonstrate its “proprietary capacity’’ Chiglades relies on irrelevant authority. See, 
e.g.. Owen v. Comm'’r, 192 F.2d 1006 (5th Cir. 1951) and Irrgang v. Fahs, 94 F.Supp. 206 
(S.D. Fla. 1950) [involving the taxation of gains from sales of unsevered fruit]; Adams v. 
Adams, 28 So.2d 254 (Fla. 1946) [involving estate problems relating to citrus crops}. 

5 Plaintiffs argue that they had been supplied the wrong forms and allege that McCabe's 
deceits were responsible for the continued reliance on the Sullivan corporation for a base 
quantity. These contentions are not responsive to the Secretary’s requirement that all past 
or current producers in 1965 themselves apply under the new federal marketing system. 
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Fourth, under the terms of the Joint Venture Agreement, the 
base quantity was retained by the Sullivan corporation and never 
passed either to Chiglades or the limited partnership. 


Fifth, since plaintiffs seek issuance of a new quota if it is de- 
termined that the Sullivan corporation is entitled to the one in 
question, we are directed to the Marketing Order’s provisions for 
reserve quotas. 7 C.F.R. § 967.37 (d) (1). The District Court found 
that “[s]Jince present and past demand for celery has been lim- 
ited, an increase in the total base quantities for the industry 
[permitting issuance of a reserve quota] is currently unwar- 
ranted,” and the Secretary’s refusal to grant one met the sub- 
stantial evidence standard. 


Conformity With the Agricultural Marketing 
Agreement Act 


Plaintiffs contention that Marketing Order No. 967 is invalid 
because it exceeds the authority granted the Secretary of Agri- 
culture by the Agricultural Marketing Agreement Act rests on 
three premises: (1) the Marketing Order assigns production 
quotas rather than regulating distribution as authorized by the 
Act, (2) the allocation method is unreasonable, and (3) the base 
quantity system excludes new growers from the industry. Find- 
ing no merit to any of these arguments, we find the Marketing 
Order to be a valid exercise of the Secretary’s statutory authority. 


First, the District Court noted that, notwithstanding the ex- 
emption of producers from regulation, 7 U.S.C.A. § 608c(13) (B), 
“[Tw]hen the Secretary formulates a rule based upon prior pro- 
duction history as to the amount each handler may handle from 
each producer, a scheme of quotas arises whereby the producer 
is as regulated as a handler.” The Court sanctioned such indirect 
regulation, however, on the ground that § 608c “‘does not actually 
regulate producers in their capacity as producers.” 


To justify the Marketing Order, the Secretary of Agriculture 
distinguished between the permissible regulation of the amount 
which a producer may sell to a handler and the prohibited regu- 
lation of the amount a producer may grow. Although no appel- 
late court decisions concerning this distinction’s application to the 
Agricultural Marketing Agreement Act have been brought to our 
attention, the Supreme Court has found such a distinction valid 
under the Agricultural Adjustment Act. In Mulford v. Smith, 307 
U.S. 38 (1939), where petitioners challenged marketing quotas 
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apportioned to tobacco farms subject to penalties on warehouse- 
men who marketed tobacco in excess of any farm’s quota, the 
Court, upholding the regulatory system, found that “[t]he stat- 
ute does not purport to control production. It sets no limit upon 
acreage which may be planted or produced and imposes no pen- 
alty for the planting and producing of tobacco in excess of the 
marketing quota.” 307 U.S. at 47. 


Similarly, the Florida celery producer is not limited to grow- 
ing any maximum amount. It is only the marketing of his pro- 
duce that is regulated and that is the precise statutory objective 
of the Agricultural Marketing Agreement Act, under which the 
Celery Marketing Order was promulgated. It cannot be said, 
therefore, that the Secretary of Agriculture exceeded his author- 
ity in promulgating an order affecting production only indirectly 
while regulating the industry’s marketing. 


Second, plaintiffs argue that, contrary to the dictates of 7 
U.S.C.A. § 608c(6)(B) °® that base quantities be apportioned 
“equitably among producers”, the Marketing Order provisions for 
the allocation of quotas according to production history are based 
on unrepresentative periods. A similar contention was rejected by 
the Supreme Court in Sec’y of Agriculture v. Central Roig Refin- 
ing Co., 388 U.S. 604 (1950), where the Court upheld the Secre- 
tary’s allotment of sugar quotas under the Sugar Act of 1948, 
7 U.S.C.A. § 100 et seq. 


In Central Roig Refining Co., the Court examined another quota 
system founded on past market share and acknowledged that 
“[fixing] quotas on a strict historical basis is hard on latecomers 
into the industry . . .” 338 U.S. at 617. But the Court concluded 
that since Congress fixed the quotas on a historical basis it is not 
for the Court to reweigh the relevant factors and, perchance, 
substitute its notion of expediency and fairness for that of Con- 
gress. This is so even though the quotas thus fixed may demon- 
strably be disadvantageous to certain areas or persons. This 
Court is not a tribunal for relief from the crudities and inequities 
of complicated experimental economic legislation. 


6 “Allotting, or providing methods for allotting, the amount of such commodity or product, 
or any grade, size, or quality thereof, which each handler may purchase from. or handle 
on behalf of any and all producers thereof, during any specified period or periods, under 
a uniform rule based upon the amounts sold by such producers in such prior period as the 
Secretary determines to be representative, or upon the current quantities available for 
sale by such producers, or both, to the end that the total quantity thereof to be purchased, 
or handled during any specified period or periods shall be apportioned equitably among pro- 
ducers.” 7 U.S.C.A. § 608¢ (6) (B). 
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338 U.S. at 618. 


The celery marketing system does not employ a rigid historical 
base period. Congress specifically provided that allotments may 
be based, at the Secretary’s discretion, upon the amounts sold by 
producers in such period as the Secretary determines to be repre- 
sentative or upon the current quantities available for sale or both. 
See 7 U.S.C.A. § 608c(6) (B). As noted above, producers with no 
sales during the period determined to be representative are en- 
titled to base quantities if they made “firm and substantial pro- 
duction commitments and were engaged in production prior to a 
designated date.” 7 C.F.R. § 967.37 (b). 


Third, the base quantities are not, as plaintiffs allege, “‘perpet- 
ual transferrable licenses” which operate to preclude entry of new 
producers into the industry. New producers may obtain quotas 
in either of two ways: (1) producers, with the Celery Commit- 
tee’s approval, may transfer all or part of their allotments, see 
7 C.F.R. § 967.39, and (2) new quotas may be issued from the 
reserve amount established by the Secretary of Agriculture in 
any season, see 7 C.F.R. § 967.37(d) (1). Only the Secretary, not 
the present producers or their marketing committee, has the 
power to preclude entry of new growers in the industry. 7 C.F.R. 
§§ 967.37 (d) (1), 967.37 (d) (3). 


Admittedly, no reserve quotas have been issued since promul- 
gation of the Order, but the Secretary contends that his refusal 
to issue a new quota is consistent with the objectives of the Agri- 
cultural Marketing Act since there has been no increased demand 
for celery. Furthermore, if he deems the Marketing Order not 
to be in furtherance of the Act’s policy, he is empowered to ter- 
minate the program. 7 U.S.C.A. § 608c(16) (A). Thus, the Order 
does not preclude entry of new producers into the industry and 
does not confer “perpetual licenses” on any group of producers. 


Constitutional Questions 


Plaintiffs argue that (1) Marketing Order No. 967 is uncon- 
stitutional for the reasons the Florida Celery Order was struck 
down in Rabin v. Conner, supra, and (2) they were deprived of 
due process by the composition and authority of the Florida Cel- 
ery Committee. Neither of these constitutional claims is valid. 


First, although the Florida Celery and Sweet Corn Marketing 
Law, Ch. 573, F.S.A. (1959) found unconstitutional by the Flor- 
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ida Supreme Court in Rabin, was similar in objectives and me- 
chanics to the federal Marketing Order, there is one crucial dif- 
ference. Under the Florida system, permanent base quantities 
could be changed only by amending the orders. Reserve quotas 
not to exceed 2 1/2% of the permanent allotments could be issued 
to new producers each year, but no producer could be assigned 
more than 25% of the 2 1/2% total reserve amount. Only after 
three successive years of production under reserve quotas could a 
new producer be issued a permanent base quantity, and that would 
be equal to the average number of crates sold by him during his 
production years. 


Thus, it was impossible for a new producer ever to be assigned 
a quota competitive in volume with older producers. The Florida 
Court, viewing the system as an arbitrary exercise of the State’s 
police power, reasoned that 


[i]t is inescapable that the effect of the marketing order is 
to draw an unjust and discriminary distinction between those 
who were producers during the representative period and 
those who were not. Such a classification, for which we can 
find no justification in any legitimate public policy, amounts 
to an arbitrary exercise of the state’s police power so as to 
constitute a taking of property without due process of law 
and a denial of equal protection of the law. So viewed, the 
marketing order is violative of Sections 1 and 12, Declaration 
of Rights, Florida Constitution and the Fourteenth Amend- 
ment to the United States Constitution. 


174 So.2d at 725. The federal regulatory system has no such im- 
pediment to a new producer’s gaining a share in any increase in 
the celery market. 


In view of the aforementioned distinction between the Florida 
and federal systems, the Florida Supreme Court’s reasons for 
finding the state plan unconstitutional do not pertain to the case 
at bar. Moreover, the Florida court did not decide “the more 
basic question of whether the state, in the exercise of the police 
power, may or may not regulate the quantity of celery which 
may be sold by or handled for producers ... .” The court con- 
cluded that it was “unnecessary that we do so because .. . we 
find the manner of regulation employed . . . to be invalid .. .” 
174 So.2d at 725-726. Thus, plaintiffs can find no broader con- 
stitutional support for their position in Rabin v. Conner, supra. 
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Second, plaintiffs complain that the composition of the Florida 
Celery Committee vests control of the industry in a group of 
self-interested producers and thereby deprives them of due proc- 
ess of law. It is argued that, despite the Secretary’s ultimate au- 
thority, he exercises no independent judgment. The District Court 
agreed that “their motivation, at least in part, stems from self- 
interest,” but noted that it is the Secretary 


. Who actually selects committee members. 
. To whom recommendations and complaints are made. 


. Who limits the total celery to be handled during a market- 
ing season. 


. Who sets aside a reserve for those persons who desire to 
increase their base quantity or who have no base quantity. 


. Who issues other regulations to effectuate the policy of 
the marketing order. 


. Who hears and passes on all appeals from orders of the 
Florida Celery Committee. 


The Court concluded, therefore, that the checks on the Commit- 
tee’s powers are effective, and we agree. 


Congress has approved the use of such producer-controlled com- 
mittees on the theory that the most sound decisions will result 
from permitting those in the area with the greatest knowledge 
of the industry’s needs to make recommendations to the Secre- 
tary. See, e.g., Sen. Rep. No. 566, 78th Cong., lst Sess., p. 39, 
2 U.S.C.C.A.N., 87th Cong., Ist Sess., 2243, 2281. This Court, 
upholding producer committees in the citrus industry in Whitten- 
burg v. United States, 100 F.2d 520 (5th Cir. 1939), found that 


[a]ction taken is always that of the Secretary. These others 
[producers] gather and present information to give him a 
broader view of the situation. Their concurrence gives his 
action support and tends to assure its enforcement. But they 
have no actual power. 


100 F.2d at 522-523. 


We recognize that McCabe, whom plaintiffs portray as the cul- 
prit in their lack of success, is a member of the Florida Celery 
Committee and this fact highlights the potential for abuse that 
is implicit in any self-regulatory body. McCabe, nevertheless, ab- 
stained from voting on the Chiglades application for a base 
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quantity, and any arbitariness of the Committee’s decisions fails 
to meet constitutional dimensions. 


Antitrust Problems 


Under 7 U.S.C.A. § 608b, 


The making of any such [marketing] agreement shall not be 
held to be in violation of any of the antitrust laws of the 
United States, and any such agreement shall be deemed to be 
lawful. 


Plaintiffs maintain that, insofar as Marketing Order No. 967 ex- 
ceeds its statutory authority, this antitrust immunity is inappli- 
cable. Having found no abuse of authority, however, we must 
conclude that the immunity is undisturbed. Where such total im- 
munity is granted, there can be no violation of the antitrust laws. 
See Ricci v. Chicago Mercantile Exchange, U.S. [Jan. 
9, 1973]. 

AFFIRMED. 


COURT DECISION 


IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH 
CENTRAL DIVISION 


Civil No. C-354-72 


HEBER VALLEY MILK COMPANY v. EARL L. BUTZ, Secretary of Ag- 
riculture. July 31, 1973. 


Where plaintiff sought a review of an Order of the Secretary,* summary 
judgment is granted defendant and the Secretary’s decision and order 
is affirmed. 

ORDER 

RITTER, Chief Judge 


Plaintiff has filed a Petition and Complaint for review of an 
Order of the Secretary of Agriculture whereby plaintiff has been 
required to remit certain sums to dairy farmers determined to 
have been improperly deducted for hauling charges. Jurisdiction 
for such judicial review by this Court is pursuant to 7 U.S.C. § 
608c (15) (B). The record before the Secretary of Agriculture has 


* 31 A.D. 1319. —Ed. 
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been filed with the Clerk of the Court. Defendant has filed a Mo- 
tion for Summary Judgment with a supporting brief, and argu- 
ments by counsel for both parties on the Motion were heard on 
July 28, 1973. 


Upon consideration of the arguments of counsel and the files 
and proceedings herein, and being fully advised, and good cause 
appearing. 


IT IS HEREBY ORDERED that defendant’s Motion for Sum- 
mary Judgment be and is hereby granted, and the decision and 
Order of the Secretary of Agriculture is affirmed as being in ac- 
cordance with law. 


COURT DECISION 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 


71-C-139 


CRANBERRY PRODUCTS, INC. v. CLIFFORD M. HARDIN, Secretary of 


Agriculture, and UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. October 16, 1972. 


“Handler” of cranberries—Marketing Order 929, promuglated in 1962 and 

amended in 1968—Geographical differences in production—Due process and 

equal protection under law contention—Challenge to 1968 amendments to the 
Order—Motions for default and for summary judgment 


Where plaintiff sought a declaration that the Order and amendments there- 
to are illegal, or in the alternative an injunction exempting plaintiff 
from the provisions of the Order and its amendments, on the basis of 
the entire record * the court denied plaintiff’s motions for default and 
summary judgment, and granted summary judgment in favor of de- 
fendants. 


For plaintiff: 
Richard C. Cater, Esq. 
Lawton & Cater 
Madison, Wisconsin 


For Defendants: 
Dennis Becker 
U. S. Dept. of Agriculture 
Washington, D. C. 


* See, 28 A.D. 647 and 30 A.D. 457. —Ed. 
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OPINION AND ORDER 
DOYLE, District Judge 


Pursuant to 7 U.S.C. § 608(c) (15) (B), this action was com- 
menced by the filing of a bill in equity to appeal a ruling by 
the Judicial Officer of the Agriculture Department (hereinafter 
“the Judicial Officer”) dismissing plaintiff’s November, 1968, pe- 
tition, in a proceeding brought under 7 U.S.C. § 608(c) (15) (A) 
(hereinafter, “§15A’’) for relief from a marketing order, 7 C.F.R. 
Part 929, promulgated by the Secretary of Agriculture (herein- 
after “‘the Secretary”) in 1962 and amended in 1968. Plaintiff 
is a Wisconsin corporation which is a “handler” of cranberries, 
as defined in the order. It seeks a declaration that the order and 
amendments thereto are illegal, or in the alternative an injunc- 
tion exempting plaintiff from the provisions of the order and its 
amendments. Plaintiff has filed a motion for default judgment and 
a motion for summary judgment. Defendant has filed a motion 
for summary judgment. 


The plaintiff presents three contentions: (1) that the Secretary 
violated 7 U.S.C. § 608(c) (11) (C) (hereinafter “11C’”) in en- 
tering the 1962 marketing order because it fails to take account 
of geographical differences in production, which differences com- 
pel different terms and conditions applicable to different parts of 
the production area; (2) that the order discriminates against the 
plaintiff and denies it due process and equal protection under the 
law, in violation of the Fifth Amendment; and (3) that through 
the 1968 amendments to the order, the Secretary has exceeded 
his authority under the statute by creating, in effect, a control 
of acreage. 


The records of the proceedings leading to the promulgation of 
the 1962 order and to the promulgation of the 1968 amendment 
of the 1962 order, and the record of the subsequent (15)A pro- 
ceeding (A.M.A. F. & W. 929-1) in 1968 before the Judicial Offi- 
cer have been submitted by both parties in support of their con- 
flicting motions for summary judgment. No other evidence has 
been offered. 


(1) Did the Secretary violate §11C by entering the 1962 or- 
der because it fails to take account of geographical differ- 
ences in production? 


In the following section entitled “§11(C) Facts’’, I have set out 
some of the findings of fact of the Judicial Officer in the 15A 
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proceeding which are relevant to the plaintiff’s §11(C) conten- 
tion. I have concluded that these findings of fact are supported by 
substantial evidence in the records of the pre-promulgation hear- 
ings. 


A. §11(C) Facts. 


Plaintiff is a Wisconsin corporation engaged in the business of 
cranberry processing, having its principal offices and place of 
business in Eagle River, Wisconsin. The plaintiff is a “handler” of 
cranberries as that term is defined in Section 929.9 of the order. 
Finding of Fact 1, Order of the Judicial Officer, p. 3. 


Pursuant to public notice, hearings were held in 1962, in Ware- 
ham, Massachusetts, on proposals to establish a marketing agree- 
ment and order regulating the handling of cranberries grown in 
Massachusetts, Rhode Island, Connecticut, New Jersey, Wiscon- 
sin, Michigan, Minnesota, Oregon, Washington, and Long Island 
in the state of New York. Following the 1962 hearing and filing 
of briefs, a recommended decision was issued and published in 
the Federal Register and subsequently a final decision was also 
issued and published therein. Finding of Fact 2, Order of Judicial 
Officer, p. 3. See 27 F.R. 2118, March 3, 1962; 27 F.R. 5798, June 
20, 1962; 27 F.R. 6837, July 19, 1962. The initial order was based 
on evidence taken at the promulgation hearing. Finding of Fact 
3, Order of Judicial Officer p. 4. The Secretary made a finding 
at the time the order was issued (27 F.R. 8101) to the effect 
that there are no differences in the production and marketing of 
cranberries which make necessary different terms and provisions 
applicable to different parts of the production area. Order of Ju- 
dicial Officer p. 8. 


It is implied in the decision of the Judicial Officer, and from 
the briefs of the parties it appears to be conceded, that no evi- 
dence was introduced about the effect of weather conditions on 
cranberry production during the 1962 pre-promulgation hearing. 
Order of the Judicial Officer p. 8, 9. For the purpose of the mo- 
tions at bar only, I find that no such weather evidence was intro- 
duced in the pre-promulgation hearing. 


B. Opinion on the Plaintiff's First Contention. 


7 U.S.C. § 608c(4) provides that after the pre-promulgation 
hearing, the Secretary shall issue the proposed commodity order 
“if he finds, and sets forth in such order, upon the evidence in- 
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troduced at such hearing (in addition to such other findings as 
may be specifically required by this section [608c]) that the is- 
suance of such order . . . will tend to effectuate the declared pol- 
icy of this [Act] ... .” One of “such other findings” required by 
§ 608c is that required by §11(C), which provides: 


All orders issued under this section which are applicable to 
the same commodity or product thereof shall, so far as 
practicable, prescribe such different terms, applicable to dif- 


ferent production areas and marketing areas, as the Secre- 


tary finds necessary to give due recognition to the differences 
in production and marketing of such commodity or product 
in such areas. 


These sections impose an affirmative obligation on the Secretary 
to examine “the evidence introduced at such [pre-promulgation] 
hearing” (§608c(4)); if such evidence requires him to do so, to 
find that the prescription of certain different terms, applicable to 
different production areas and marketing areas, is necessary to 
give due recognition to the differences in production and market- 
ing of such commodity or product in such areas; and then to 
include in the order such different terms. If the evidence intro- 
duced at the pre-promulgation hearing does not reasonably compel 
the Secretary to make an affirmative finding that the prescription 
of different terms is necessary for this purpose, he need only 
declare that the evidence there introduced does not compel 
such a finding. Unfortunately the Secretary was not content sim- 
ply to make such a declaration. He undertook to find, expressly, 
that there are no differences in the production and marketing of 
cranberries which make different terms applicable to different 
production areas. 


Plaintiff contends that the record does not reveal whether, prior 
to making this finding that no such differences exist, the Secre- 
tary considered the effects of weather conditions upon production. 
Plaintiff contends that the evidence introduced at the pre-promul- 
gation hearing does not support the finding that no such differ- 
ences exist. Plaintiff contends further that in fact such differ- 
ences, specifically weather conditions, do exist. 


Plaintiff invites this court in this lawsuit to determine that the 
evidence introduced at the pre-promulgation hearing did not sup- 
port the Secretary’s finding that no such differences exist; and 
also to determine from the evidence offered by plaintiff at the sub- 
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sequent § 15A hearing, that such differences do exist. I decline. 
The disputed finding—that no such differences exist—was unnec- 
essary. In the § 15A hearing before the Judicial Officer, and again 
in this § 15B action in this court, the burden is upon the plaintiff 
to show that evidence introduced at the pre-promulgation hear- 
ing reasonably required the Secretary to make the affirmative 
finding that the prescription of certain different terms, appli- 
cable to different production areas and marketing areas, was nec- 
essary to give due recognition to the differences in production 


and marketing in such areas. See Lewes Dairy Incorporated v. 
Freeman, 401 F. 2d 308, 316 (3rd cir. 1968) ; Windham Cream- 
ery, Inc. v. Freeman, 230 F. Supp. 632 (D.N.J. 1964), aff’d 350 
F. 2d 978, cert. den. 382 U.S. 979. Plaintiff has not attempted 
to meet this burden. The Judicial Officer correctly declined to 
consider, in the §15A proceeding, new evidence on such differ- 
ences, and I must decline to consider it here. In this view of the 
case, it is not material whether the Secretary did or did not, in 
fact, consider weather as a factor before promulgating the 1962 
order; the controlling question is whether the evidence intro- 
duced at the pre-promulgation hearing required him to find that 


the prescription of different terms for different areas was neces- 
sary. 


(2) Does the Order of 1962, as amended, deprive the plain- 
tiff of due process and equal protection of the laws? 


The plaintiff contends that even if the Secretary acted within 
his statutory authority in promulgating Order No. 929, that order 
nonetheless discriminates against the plaintiff denying it due 
process and equal protection under the laws, in violation of the 
Fifth Amendment. 


In the following section entitled “Facts: Plaintiff’s Constitu- 
tional Claim”, I have stated my findings of fact, made independ- 
ently of the Judicial Officer. I may make these findings upon any 
evidence submitted to this court by the parties which satisfies the 
requirements of Rule 56(c), (e), Fed. R. Civ. P., because this 
court’s function with respect to the plaintiff’s second contention 
is not limited to a review of the record of a series of administra- 
tive proceedings to determine whether the administrators acted 
within their statutory authority, or whether the proceedings were 
properly conducted, or whether the administrative findings or con- 
clusions are supported by the record. The plaintiff is entitled to 
make a factual showing in this court that this federal regulation 
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violates the Fifth Amendment. The only evidence submitted to 
this court has been the records of the administrative proceedings, 
which includes sworn testimony. I will consider such sworn testi- 
mony and the related exhibits as if they were affidavits submitted 
in support of the competing motions for summary judgment. 


A. Facts: Plaintiff’s Constitutional Claim 


Plaintiff is a Wisconsin Corporation engaged in the business 
of cranberry processing, having its principal offices and place of 
business in Eagle River, Wisconsin. The plaintiff is a “handler” 
of cranberries as that term is defined in Section 929.9 of Order 
No. 929. 7 C.F.R. Part 929.9. 


Provision was made in the order as originally promulgated for 
the withholding from market of a portion of the cranberries re- 
ceived by each handler. These provisions remain in Order No. 929. 
7 C.F.R. §§ 929.51-929.58. 


Cranberries handled by plaintiff are grown in Wisconsin. 
Plaintiff’s chief competitor is Ocean Spray, Incorporated. Ocean 
Spray annually handles 80 to 90% of the cranberries produced 
in the United States. The cranberries handled by Ocean Spray 


are grown in all the regions regulated by the production order. 


As a result of the order of 1962, all handlers of cranberries 
were required to set aside 12% of their number one berries. 140,- 
000 barrels of cranberries were dumped in Massachusetts; 2,000 
barrels were dumped in Wisconsin; and 1,000 barrels were 
dumped in New Jersey. In 1962, Massachusetts’ production of 
cranberries exceeded its prior three year average by 28% ; how- 
ever, the Wisconsin cranberry crop was 17% under its average 
production for the preceding three year period. 18% of the Mas- 
sachusetts crop was dumped in 1962 and less than 1% of the 
Wisconsin crop was dumped, partly because Ocean Spray was 
able to dump Massachusetts berries for their growers in Wis- 
consin to offset the bad Wisconsin crop with the good Massa- 
chusetts crop. Because all the cranberries handled by the plaintiff 
are grown in Wisconsin, it was unable to offset the bad Wis- 
consin crop. Instead, the plaintiff would have been required to 
dump 3,000 barrels of cranberries to comply with the cranberry 
marketing order. Rather than dump the barrels, it chose an al- 
ternative method of compliance with the order: it paid the cran- 
berry marketing committee about $32,000. 





CRANBERRY PRODUCTS v. HARDIN, et al. 
Cite as 32 A.D. 1631 


The volume of cranberries produced in any one state is directly 
affected by the weather and other conditions over which the 
grower has little or no control. Weather generally uniformly af- 
fects the cranberry crop in a given state but frequently causes 
differences in the volume of production of each of the three widely 
separated production areas. 


Cranberries produced in each region are often distributed 
throughout the United States. The market for cranberries inside 
and outside the production area is considered a single market. 
Because of the manner in which cranberries are processed, their 
identity is not retained. The existence of a large cooperative 
marketing organization, pooling returns to all growers and com- 
mingling cranberries from all districts, makes it impossible to 
determine which cranberries were grown where. Generally no 
handler supplies all the cranberries demanded by any one market 
outlet. Consequently all cranberries are in competition with all 
other cranberries. Cranberry prices are interdependent, whether 
fresh or processed. Total cranberry production is increasing at 
a rate which has exceeded the rate of increase in demand. 


B. Opinion on the Plaintiff's Second Contention 


In order for the plaintiff to be entitled to judgment as a matter 
of law upon his constitutional claim, he must show that an eco- 
nomic regulation such as Order No. 929 is arbitrary and capri- 
cious and that there is no reasonably possible justification for 
it. Wickard v. Filburn, 317 U.S. 111 (1942); Fed. R. Civ. P., 
56(c). Various sections of the Agricultural Marketing Agree- 
ment Act of 1937 have been held to be constitutional. See United 
States v. Rock Royal Cooperative, Incorporated, 307 U.S. 533 
(1939). Furthermore, an act of Congress is not arbitrary and 
capricious merely because in a particular case it may work an 
inequitable result or subject one member of the regulated class 
to economic losses not shared by others. Bowles v. Willingham, 
321 U.S. 508, 518 (1944) ; Wickard v. Filburn, 317 U.S. 111, 129- 
30 (1942). As in Wickard, supra, at 131, it is not clear that the 
plaintiff’s burdens under this program have outweighed its bene- 
fits. But even assuming that the plaintiff suffered a competitive 
disadvantage with respect to Ocean Spray because of this Act, 
the plaintiff must nonetheless prove that the statute and the regu- 
lations promulgated pursuant to the statute are arbitrary and ca- 
pricious. 
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The gravamen of the plaintiff’s constitutional claim is that Or- 
der No. 929 is arbitrary because it applies the same terms to all 
production areas in the United States, despite the fact that 
weather is a significant factor in determining the volume of cran- 
berries produced in any geographical area. However, the plain- 
tiff’s evidence does not indicate that any given geographical area 
over a period of time is subject to consistently better or worse 
weather conditions than any other given area. Moreover, the 
plaintiff has not shown that any particular geographical area is 
subject to a greater range of weather variations than any other 
area. Therefore the plaintiff’s evidence does not establish at least 
semi-permanent “differences in production.” 


But even assuming that the plaintiff could establish that there 
are differences in production, it would not be irrational for the 
Secretary to conclude that the evidence submitted in the promul- 
gation hearings about marketing conditions for cranberries ne- 
cessitated the promulgation of one marketing order with terms 
uniformly applicable to different production areas. Therefore I 
conclude that the plaintiff has not satisfied its heavy burden of 
proof. 


In order for the defendant to be entitled to judgment as a 
matter of law, he must show only that there is some justification 
for the uniform application of the regulation to different pro- 
duction areas. I conclude that the marketing considerations of- 
fered are sufficient to satisfy this burden. 


The plaintiff mentions in its brief that the marketing order 
is administered by a Marketing Committee dominated by its com- 
petitor, Ocean Spray. However, the plaintiff has not made any 
allegations in its complaint nor introduced any evidence with re- 
gard to irregularities stemming from the alleged bias of this com- 
mittee. 


(3) Did the Secretary exceed his statutory authority by cre- 
ating a program which allegedly controls acreage? 


The plaintiff attacks those provisions of the 1968 amendments 
to Order No. 929 which establish the base quantity and allotment 
program, on the grounds that the Secretary has exceeded his au- 
thority under the Act by creating a program which allegedly con- 
trols the acreage which may be planted for the production of 
cranberries. 
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In the following section entitled “Base Quantity Facts’, I have 
set out some of the findings of fact of the Judicial Officer in the 
15A proceeding which are relevant to this statutory contention. 
I have concluded that these findings of fact are supported by sub- 
stantial evidence in the records of the pre-promulgation proceed- 
ings. 


A. Base Quantity Facts 


After public notice, further hearings were held in 1968 in Ware- 
ham, Massachusetts and in Wisconsin Rapids, Wisconsin, to de- 
termine whether Order No. 929 should be amended to provide 
for a base quantity and allotment program in addition to the 
withholding program. The order was so amended after the requi- 
site producer approval was obtained. Findings of Fact 3, 4, 5, 
Order of the Judicial Officer, p. 4. The base quantity program is 
not yet in effect, and will not be implemented, if at all, until after 
the 1973-74 crop year. Implementation is contingent upon a de- 
termination by the Secretary in 1974 that: (1) the six crop years 
1968-1974, are a representative period for sales of cranberries; 
and (2) there is a need for a base quantity program. Finding 
of Fact 9, Order of Judicial Officer, p. 6. See 7 C.F.R. 929.48. 


B. Opinion on the Plaintiff's Third Contention 


It is questionable whether the plaintiff has standing to raise 
this issue. The plaintiff has not shown that it is harmed by the 
difficulties facing new growers seeking a base quantity. As stated 
by the Judicial Officer: 


Petitioner cannot be the vicarious champion in this proceed- 
ing for those who might want to start growing cranberries 
in the future and who might in some future year if the base- 
allotment plan becomes operative have some difficulty in 
marketing their crop. Order of the Judicial Officer, p. 11. 


Even assuming that the issue is ripe and that the plaintiff has 
standing, I am not persuaded that the Secretary has exceeded his 
authority. The 1968 base-allotment plan was enacted to provide 
a method for allotting the total quantity of a commodity which 
individual handlers are permitted to purchase and handle. 7 
U.S.C. § 608(c) (6) provides: 


In the case of the agricultural commodities and the products 
thereof ... orders issued .. . shall contain one or more of the 
following terms and conditions, and . . . no others: 
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(B) Allotting, or providing methods for allotting, the 
amount of such commodity ... which each handler may .. . 
handle on behalf of any and all producers thereof, during any 
specified period or periods, under a uniform rule based upon 
the amounts sold by such producers in such . . . period as 
the Secretary determines to be representative . . . to the end 
that the total quantity thereof to be .. . handled during any 
specified period . . . shall be apportioned equitably among 
producers. 


The base quantity for each producer is determined by taking 
the average of the quantities sold by the producer from eligible 
acreage for the two years out of 1968-1974 in which its sales 
were highest. The total of all base quantities equals the maximum 
quantity of cranberries which handlers may purchase and handle. 
However, when the allotment program is in effect, the actual 
amount of each producer’s production which would be handled 
probably would constitute a uniform percentage of each pro- 
ducer’s base quantity. The plaintiff argues that any producer who 
did not already have cranberry acreage in the ground in 1968 
would be effectively discouraged from planting new acreage be- 
cause he could never establish the base quantity necessary to 
obtain an allotment and to sell his cranberries. Cranberry acre- 
age would remain at the level which was planted at the begin- 
ning of the 1968-1974 period. 


This contention is not persuasive. The order does not forbid 
a producer from developing, planting and ultimately selling new 
cranberry bogs. As pointed out by the plaintiff itself, there are 
two methods by which the new grower could sell his cranberries: 
first, if he already had an allotment, he could transfer his allot- 
ment from preexisting “eligible acreage” to the new bogs; sec- 
ondly, under § 928.48(b), the grower can acquire new allotments, 
should the demand for cranberries exceed the supply: 


(b) Additional base quantities. Each crop year beginning in 
1974-75, if it appears that the market demand for cranberries 
exceeds the aggregate base quantities, the committee shall 
consider the need for granting, and if appropriate, grant, 
after approval by the Secretary, additional base quantities on 
a uniform basis and in an equitable manner, to new growers 
and to existing growers for the purpose of satisfying the 
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increased market demand for cranberries. Order, § 928.48- 


(b). 
As stated by the Judicial Officer below: 


[T]he restriction is on the use of production from ineligible 
bogs to enlarge the base quantity of a producer. 


It is true the proposed base quantity program could have 
an effect on the production of cranberries. To the extent that 
it has created some degree of risk to a producer that he will 
overproduce cranberries relative to his allotment after the 
1973-74 crop year, it is an additional factor which he must 
consider in determining whether to plant new bogs, and this 
is obviously the effect intended by section 608(c) (B) of the 
act. Clearly then, there is nothing in the order which would 
prohibit the planting of additional acreage. Nevertheless, 
there are a number of practical factors to be considered in 
determining whether to produce more cranberries. A pro- 
ducer’s estimate of the future supply of and demand for 
cranberries is an example of one such factor. 


If a producer believed petitioner’s projections of a large fu- 
ture demand and a smaller increase in supply, he would be 
influenced towards growing more cranberries. If the pro- 
ducer believed that the base quantity program would dis- 
courage other producers from growing more cranberries, he 
might well determine to plant more bogs because his chances 
of success would be heightened when demand caught up with 
supply under the program. However, if the producer fully 
agreed with the industry projections of demand and supply, 
he might not plant more bogs whether or not there were a 
base quantity program. Thus, the base quantity program is 
only one factor which a producer must consider in making 
his business decisions. Nothing in the program makes it il- 
legal for him to plant new acreage. 


Furthermore, the base quantity program clearly falls within the 
Secretary’s authority as set out in 7 U.S.C. § 608(c) (6), supra. 
Even if the incidental effect of such an allotment program is to 
control acreage, there is no provision in the act specifically pro- 
hibiting direct or indirect acreage control. Section 608(c) pro- 
vides an exhaustive list of the conditions which may be included 
in the order promulgated by the Secretary; the mere fact that 
an order which clearly falls within one of the listed permissible 
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conditions may be labeled as another type of condition does not 
remove it from the scope of the Secretary’s authority. 


On the basis of the entire record herein, IT IS HEREBY OR- 
DERED that the plaintiff’s motion for default judgment is de- 
nied; that the motion for summary judgment in favor of the 
plaintiff is denied and that the motion for summary judgment 
in favor of the defendant is granted; and that judgment be en- 
tered affirming the decision and order of the Judicial Officer, and 
dismissing this action on its merits. 
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GOFFE & CARKENER, INC., A. VINCENT BLACKFORD and 
DWIGHT H. WILLIAMS. CEA Docket No. 188. Fi- 
nancial reports—False or incorrect—Customers’ 
funds—Improper use of—Denial of trading privi- 
leges 


Suspension of registration 


(No. 15,488) 


In re GOFFE & CARKENER, INC., A. VINCENT BLACKFORD and 
DWIGHT H. WILLIAMS. CEA Docket No. 188. Decided Octo- 
ber 15, 1973. 


Financial reports—False statements made in—Customer’s funds—Improper 
use of—Denial of trading privileges to all respondents for 60 days— 
Suspension of Goffee & Carkener, Inc., for 60 days 


Where respondents wilfully made false statements in a financial report and 
the corporate respondent improperly used its customers’ funds, re- 
spondents are denied trading privileges for a period of 60 days and the 
corporate respondent is suspended as a registrant under the Act for a 
period of 60 days. 


Earl L. Saunders, for complainant. 
Albert W. Thompson, Kansas City, Missouri, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq., hereinafter referred to as the 
“Act’’), which was instituted by a complaint and notice of hear- 
ing filed by the Under Secretary of Agriculture on December 17, 
1971. The complaint alleges that the corporate Respondent, a 
registered futures commission merchant under the Act, improp- 
erly used securities deposited with it by its customers as collat- 
eral for a bank loan and that Repondents willfully made material 
false statements in a financial report submitted to the Commodity 
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Exchange Authority by Respondent corporation in violation of 
sections 4d and 6(b) of the Act (7 U.S.C. 6d and 9) and sec- 
tions 1.20 and 1.30 of the Regulations issued pursuant thereto 
(17 CFR 1.20 and 1.30). The individual Respondents were joined 
in the action as President and Secretary-Treasurer, respectively, 
of the corporate Respondent and as such were responsible for the 
management, direction and control of the corporate Respondent. 


Respondents filed an answer on January 20, 1972, which, in 
substance, denied the allegations in the complaint and denied the 
alleged violations of the Act and Regulations. 


Oral hearing on the matter was held on February 17, 18, and 
April 6, 1972, in Kansas City, Missouri, before Hearing Exam- 
iner John G. Liebert, Referee. Complainant was represented by 
Earl L. Saunders, Esq., and John Broadley, Esq., Office of Gen- 
eral Counsel, United States Department of Agriculture, Washing- 
ton, D.C. Respondents were represented by Clem W. Fairchild, 
Esq., and David R. Dill, Esq., of Linde, Thomson, Van Dyke, 
Fairchild and Langworthy, Columbia Union Bank Building, Kan- 
sas City, Missouri. The final brief in this matter was filed on Au- 
gust 11, 1972. 


FINDINGS OF FACT 


1. Respondent Goffe & Carkener, Inc., is a corporation organ- 
ized and existing under the laws of the State of Missouri, with 
offices at 4800 Main Street, Kansas City, Missouri 64112. It is 
now, and was at all times material to the issues raised in this 


proceeding, a registered futures commission merchant under the 
Commodity Exchange Act. 


2. Respondents A. Vincent Blackford and Dwight H. Williams, 
are individuals who, at all times material to the issues raised 
in this proceeding, were President and Secretary-Treasurer, re- 
spectively, of the Respondent corporation, and as such were re- 
sponsible for its management, direction and control. 


3. Respondent Goffe & Carkener, Inc., at all times material to 
the issues raised in this proceeding, was a member of the Minne- 
apolis Grain Exchange, Chicago Board of Trade, Chicago Mer- 
cantile Exchange and the Kansas City Board of Trade. Respond- 
ent corporation is a clearing member of the Chicago Mercantile 
Exchange which is a designated “contract market” under the 
Act. This Exchange has established minimum financial standards 
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and related reporting requirements for its members which have 
been approved by the Secretary of Agriculture. Pursuant to § 
1.17 of the Regulations (17 CFR 1.17) the reporting require- 
ments of the Chicago Mercantile Exchange have been adopted as 
the reporting requirements of the Secretary and are binding on 
Respondent corporation.' At the hearing official notice was taken 
of the minimum financial standards and related reporting re- 
quirements of the Chicago Mercantile Exchange. 


4. At a meeting of the Clearing House Sub-Committee of the 
Chicago Mercantile Exchange on June 8, 1971, to consider the 
position of Respondent corporation which was apparently hav- 
ing financial difficulties, Respondent corporation was requested to 
meet the following capital requirements for its organizational 
structure as well as restrictions in its operations: 


1. $75,000 additional cash capital to be paid in three install- 
ments—$25,000 by June 15; $25,000 by June 22; $25,000 
by June 29, 1971. 


1 The provisions of the Act dealing with “contract markets” designation and authority ap- 
plicable in this proceeding in pertinent parts provide: 
“8 7. Designation of board of trade as “contract market”; conditions and requirements. 
The Secretary of Agriculture is hereby authorized and directed to designate any board 
of trade as a ‘“‘contract market” when, and only when, such board of trade complies 


with and carries out the following conditions and requirements: 
*e-¢ 


(b) When the governing board thereof provides for the making and filing by the board 
or any member thereof, as the Secretary of Agriculture may direct, of reports in ac- 
cordance with the rules and regulations, and in such manner and form and at such 
times as may be prescribed by the Secretary of Agriculture, showing the details and 
terms of all transactions entered into by the board, or the members thereof, either in 
cash transactions or transactions for future delivery consummated on or subject to the 


rules of a board of trade, or transactions for future delivery, * * *. (7 U.S.C. 7) 
*e ¢ 


7a. Duties of contract markets 
Each contract market shall— 
eee 


(9) enforce all bylaws, rules, regulations, and resolutions made or issued by it or by 
the governing board thereof or by any committee, which provide minimum financial 
standards and related reporting requirements for futures commission merchants who 
are members of such contract market, and which have been approved by the Secretary 
of Agriculture.”” (7 U.S.C. 7a). 
*e¢ 
The applicable Regulations of the Commodity Exchange Authority which is the delegatee 
of the Secretary of Agriculture in pertinent part provide: 
“§ 1.17. Minimum financial requirements. 
(a) Except as provided in paragraph (b) of this section, * * * each person registered 
as futures commission merchant shall at all times continue to meet such financial re- 
quirements. 
(b) The requirements of paragraph (a) of this section shall not be applicable if the 
applicant for registration or registrant is a member of a contract market and conforms 
to minimum financial standards and related reporting requirements set by such contract 
market in its bylaws, rules, regulations or resolutions and approved by the Secretary 
of Agriculture as adequate to effectuate the purposes of paragraph (2) of section 4f 
of the Act. * * *” (17 CFR 1.17). 
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2. Subordinated Capital must not exceed 60% by July 9, 
1971. This must be down to $442,000 in subordinated 
agreements. 


3. 800 car limitation—no more than 400 in any one com- 
modity. 


At this meeting Respondent Blackford was told of these require- 
ments and given the alternative consideration of starting a new 
corporation having a liquid capital structure of $200,000 plus two 
memberships. These requirements were restated in a letted to Re- 
spondent corporation which was sent the following day. Additional 
reports were requested of Respondent corporation which were 
specifically stated in the following letter which was sent to it on 
June 9, 1971: 


“Please forward the following information to the Chicago 
Mercantile Exchange Department of Audits and Investiga- 
tions: 


1. Complete the enclosed financial statement for the pe- 
riod ending June 30, 1971, by July 15, 1971. When you 
submit this statement on July 15, please enclose a new 


breakdown of the capital position of your firm which 
should be in line with the guidelines set forth by the 
Clearing House Finance Sub-Committee. 


. Submit a detailed breakdown of the changes in your cap- 
ital structure from June 30, 1971. This breakdown 
should show the sources of all new funds and the current 
position as to shares outstanding and their respective 
owners. 


. Submit a list of free debits as of the close of business, 
June 18, 1971. 


. Submit a run showing customer accounts under main- 
tenance margin that shall also include account number, 
positions and equity as of the close of business, June 18, 
1971. 


The free debit and maintenance margin runs will be for- 
warded to our office every other Friday commencing with 
June 18, 1971. Please contact our office if you have any ques- 
tions regarding these requirements.” 
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In a subsequent meeting on June 16, 1971, the Clearing House 
Sub-Committee reaffirmed the requirements set forth above with 
only one slight modification. If the alternative of a new corpora- 
tion was not followed, the additional cash capital requirement of 
the existing firm would be $50,000 by June 29, 1971, and $25,000 
by July 6, 1971. 


5. Sometime during the middle of the month of June 1971, Re- 
spondent Blackford went to the office of Mr. Samuel F. Gordon, 
Director of the Western Region of the Commodity Exchange Au- 
thority in Kansas City, Missouri, and advised him that the Chi- 
cago Mercantile Exchange wanted his firm to separate the cash 
grain business from its commodity futures business. He requested 
information on what should be done in this event to satisfy the 
CEA requirements. He was advised by Mr. Gordon that a new 
registration would have to be filed and be approved for the busi- 
ness entity that would do the commodity futures business. 


Later in the same month, Respondent Blackford had a second 
conversation with Mr. Gordon during which Mr. Gordon told him 
that he had received information from a CEA auditor, who had 
talked with Respondent Williams, that Goffe & Carkener was 
considering the possibility of making a bank loan using custom- 
ers’ securities put up by the customers as margins for trading in 
regulated commodity futures as collateral. He was advised by Mr. 
Gordon that, if the firm made such a loan, it should first contact 
him and receive approval to be sure that the requirements of the 
Act would be met. On June 24 the CEA auditor, Mr. Gerald J. 
Slinkard, relayed this same advice to Respondent Williams. 


6. On June 23, 1971, Respondent Blackford appeared before 
the Clearing House Sub-Committee of the Chicago Mercantile Ex- 
change and presented a balance sheet showing the new corporate 
structure of Respondent corporation. It did not show what the 
Committee had requested, however, it proposed a separate entity 
for the cash grain business as a wholly owned subsidiary. The 
subordination showed $100,000 too much to meet the requirements 
set by the Committee for having no more than 60% of the capital 
funds subordinated. Respondent Blackford was asked to correct 
the necessary details in the corporate structure by June 30th. 


On June 28, the Respondent corporation’s cash grain business 
was separated from the commodity futures business and the Goffe 
Grain Corporation was organized to take care of the cash grain 
transactions. 
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7. On July 6, 1971, Respondent Blackford went to Mr. Gordon’s 
office and advised him that he was considering making a bank 
loan for Respondent corporation. He said that it was his intention 
to borrow money against the customers’ securities put up as col- 
lateral and use these funds as a loan to the customers instead 
of using the firm’s own funds for the segregated accounts of 
customers. When Mr. Gordon asked if the customers had given 
specific written authorization to use their securities in this man- 
ner Mr. Blackford replied that he did not consider this neces- 
sary since the firm had general agreement forms signed by the 
customers. He left a copy of this general agreement form with 
Mr. Gordon for his review. Later on July 6, 1971, Mr. Gordon 
went to Respondent Blackford’s office and advised him that he 
had been instructed by Mr. Edward F. O’Brien, Director of the 
Registration and Audit Division of the CEA, Washington, D.C., 
to inform Respondent Blackford that the aforementioned general 
agreement form did not provide specific authorization by cus- 
tomers for the use of their collateral for the type of loan pro- 
posed, as required by the Act, and that customers did not have 
a right to sign away the protection afforded them by the Act. 


The specific wording in the general agreement referred to by 
Respondent Blackford as customers’ authorization to use their se- 
curities in the manner proposed is set forth in the “Customer’s 
Margin Agreement” as follows: 


“(d) Any and all property at any time held or carried by 
you in any account for me, either individually or jointly with 
others, may from time to time and without notice to me, be 
carried in your general loans and may be pledged, repledged, 
hypothecated or rehypothecated, or loaned by you either to 
yourselves as brokers or to others, separately or together 
with other property for more than the amount due you there- 
on and without having in your possession or subject to your 
control for delivery, property of the same kind and amount, 
and you shall at no time be required to deliver to me the 
identical property delivered to or purchased by you for my 
account but only property of the same kind and amount.” 


This “Customer’s Margin Agreement” is an attachment to a 
“General Customer’s Agreement” for execution by those custom- 
ers desiring margin accounts. 


Sometime later on July 6, 1971, Respondent Blackford returned 
to Mr. Gordons’ office where a third conversation took place. Mr. 
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Blackford told Mr. Gordon that he had contacted two brokerage 
firms which had advised him that it was their practice to accept 
only Treasury Bills from customers as margins for trading in 
commodity futures. He further stated that the firms he talked 
with told him that if the customers wanted to borrow money on 
their securities these firms would loan the customer their money 
on securities and would set up a special account. Mr. Gordon ad- 
vised Respondent Blackford that if his firm wanted to loan the 
firm’s money to customers on securities and set up special loan 
accounts it would be proper. 


Again, later on July 6, 1971, Mr. Gordon went to Respondent 
Blackford’s office where a fourth conversation took place. On this 
occasion Mr. Gordon told Mr. Blackford that Mr. O’Brien had 
called him from Washington and instructed him to tell Mr. Black- 
ford that, if his firm made a bank loan using as collateral the 
customers’ securities put up as margin for their accounts, the 
general agreement signed by the customers would not protect the 
firm; it would be in violation of Section 4(d)2 of the Act.? Mr. 


2 In pertinent part this section provides: 

“§ 6d. Futures commission merchants, dealing by unregistered merchants prohibited; 
moneys and securities of customers, care and use. 

It shall be unlawful for any person to engage as futures commission merchant in so- 
liciting orders or accepting orders for the purchase or sale of any commodity for future 
delivery, or involving any contracts of sale or any contracts of sale of any commodity for 
future delivery, on or subject to the rules of any contract market unless— 

(1) **2 

(2) such person shall, whether a member or nonmember of a contract market, treat 
and deal with all money, securities, and property received by such person to margin, guar- 
antee, or secure the trades or contracts of any customer of such person, or accruing to 
such customer as the result of such trades or contracts, as belonging to such customer. 
Such money, securities, and property shall be separately accounted for and shall not be 
commingled with the funds of such commission merchant or be used to margin or guar- 
antee the trades or contracts, or to secure or extend the credit, of any customer or person 
other than the one for wom the same are held: Provided, however, That such money, se- 
curities, and property of the customers of such futures commission merchant may, for con- 
venience, be commingled and deposited in the same account or accounts with any bank or 
trust company or with the clearing house organization of such contract market, and that 
such share thereof as in the normal course of business shall be necessary to margin, guar- 
antee, secure, transfer, adjust, or settle the contracts or trades of such customers, or re- 
sulting market positions, with the clearing house organization of such contract market or 
with any member of such contract market, may be withdrawn and applied to such pur- 
poses, including the payment of commissions, brokerage, interest, taxes, storage, and other 
charges, lawfully accruing in connection with such contracts and trades: Provided further, 
That such money may be invested in obligations fully guaranteed as to principal and in- 
terest by the United States, such investments to be made in accordance with such rules 
and regulations and subject to such conditions as the Secretary of Agriculture may pre- 
scribe. 

It shall be unlawful for any person, including but not limited to any clearing agency 
of a contract market and any depository, that has received any money, securities, or prop- 
erty for deposit in a separate account as provided in paragraph (2) of this section, to hold, 
dispose of, or use any such money, securities, or property as belonging to the depositing 
futures commission merchant or any person other than the customers of such futures com- 
mission merchant.” (7 U.S.C. 6d.) 
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Gordon advised Respondent Blackford that this prohibition ap- 
plied even though his firm credited customers’ accounts with the 
proceeds of the loan and deposited the money in the firm’s segre- 
gated bank account. 


8. On July 12, 1971, the Respondent corporation obtained a 
loan in the amount of $100,000 from the Mid-Continent National 
Bank of Kansas City. As security for such loan, the Respondent 
corporation hypothecated to the bank all the securities belonging 
to 17 regulated commodity customers which had been deposited 
as margins for their accounts. The proceeds of such loan were 
deposited by Respondent corporation in its General Funds Bank 
Account in the Commerce Bank of Kansas City on July 13, 1971. 


In connection with this loan Respondent Blackford sent a let- 
ter to the Mid-Continent National Bank wherein he stated that 
the purpose of the loan 


“is for making loans to customers under Section 130 Part 
1, of the Regulations of the Commodity Exchange Act and 
that the securities deposited as collateral therefore, are the 
property of commodity customers and must be treated as 
such and may not be used as collateral for general purpose 
loans to this firm, nor may the proceeds thereof be used for 
the payment of accounts of general creditors of the firm.” 


Nevertheless, Respondent corporation withdrew the funds from 
the lending bank and deposited them in another bank, thereby ef- 
fectively preventing the Mid-Continent Bank from exercising any 
control over the use of the funds. 


The President of the Mid-Continent Bank testified that in mak- 
ing the loan he was concerned only with the value of the col- 
lateral and the signatures thereon, and that as far as the bank 
was concerned it was just a commercial loan. 


9. On July 18, 1972, the market value of the securities of the 
17 regulated commodity customers of Respondent corporation 
which were put up as collateral for the loan from the Mid-Conti- 
nent Bank were as follows: 


Regulated Commodity Market Value of Customer’s 
Customer Securities as of 7/13/71 


John D. Friesen $ 19,537.50 
Norris & Son 9,755.75 
Ted W. Fullmer 11,987.50 
M. R. Klint 16,028.12 
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Regulated Commodity Market Value of Customer’s 
Customer Securities as of 7/13/71 

Milton B. Herbrick 4,448.25 

W. C. Willis 3,890.25 

Ezra Stetson 21,337.50 

Albert J. Barker 9,237.50 

D. W. and A. Holmes 2,665.62 

Calvin C. Carson 2,687.50 

Jack D. Saggart 33,758.75 

Alfred H. Miller 537.50 

Robert E. Reed 3,262.50 

Mrs. Mae Lewis 2,525.00 

John F. Hall 1,812.50 

Louis E. Hall 812.50 

Dan Chatterson 3,275.00 
$147,559.24 


On this date Respondent corporation had written agreements 
with 10 of these customers on the form of the general agreement 
with related “Customer’s Margin Agreement” referred to and dis- 
cussed in Finding of Fact 7. Respondent corporation had other 
written agreements with 6 of these 17 customers on the form of 
a “Commodity Signature Card” (Exhibit 8). Examination of this 
“Commodity Signature Card” form, which is comparatively short, 


discloses that it does not contain any language whatever author- 
izing Respondent corporation to sell or hypothecate securities put 
up as collateral or margin of commodity accounts. So far as the 
evidence shows Respondent corporation had no written agreement 
at all with 1 of these 17 customers. 


10. The minutes of a meeting of the Clearing House Sub-Com- 
mittee of the Chicago Mercantile Exchange on July 14, 1971, 
contains the following entry: 


“Mr. Tim Berry reported that the release Mr. Blackford 
was going to obtain from his customers, was not adequate 
according to Mr. Jerrold Salzman, the Exchange’s lawyer. 
Mr. Salzman gave Mr. Berry a suggested release to be used 
by Goffe-Carkener. This release is being sent to Mr. Black- 
ford, who stated that there should be no problem in obtain- 
ing these releases. 


The Chairman instructed Mr. Berry to see if the subordina- 
tion agreements we now have on file would have to be re- 
written, in lieu of the fact that there is a new corporation 
being formed. If the agreements do have to be rewritten, 
Mr. Lind wants it to be on a form approved by the Ex- 
change, namely, Mr. Salzman.” 
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11. On July 14, 1971, the Respondent corporation credited the 
financial ledger accounts of the 17 regulated commodity custom- 
ers whose securities were hypothecated for the aforementioned 
loan as follows: 


Regulated Commodity Shown as Credited 
Customer Customer’s Account 7/14/71 


John D. Friesen $ 13,600.00 
Norris & Son 7,300.00 
Ted W. Fullmer 6,800.00 
M. R. Klint 10,900.00 
Milton B. Herbrick 3,300.00 
W. C. Willis 2,350.00 
Ezra Stetson 14,200.00 
Albert J. Barker 6,400.00 
D. W. and A. Holmes 1,800.00 
Calvin C. Carson 1,760.00 
Jack D. Saggart 26,500.00 
Alfred H. Miller 800.00 
Robert E. Reed 2,400.00 
Mrs. Mae Lewis 2,400.00 
John F. Hall 1,350.00 
Louis E. Hall 550.00 
Dan Chatterson 2,200.00 

Total Credits $104,110.00 


The evidence discloses that there was no uniformity in entering 
such credits. Two of the customers actually had credit balances in 
their accounts already, six others had no open trades, others had 
actual deficits but in amounts different from the credits entered. 
The explanation for the action, which was given by Respondent 
Williams to auditor Slinkard at the time of his subsequent audit, 
was that the firm had simply credited each account with approxi- 
mately 67% on the average of the value of the securities in each 
account. Exhibit 12 shows that the total of all the deficits of all 
kinds in the 17 regulated commodity customers accounts at the 
time of the credits was only $79,573.89. Thus the credits entered 
exceeded the deficits by $24,536.11. 


The same action was taken in connection with non-regulated 
commodity accounts. Such accounts were credited in the aggre- 
gate amount of $7,150.00. The total aggregate deficits in such 
accounts before the credits were entered was nil. 


12. On July 14, 1971, the Respondent corporation arbitrarily 
established for each such customer an account entitled “Special 
Loan Account-Option Customers’. Entries were made in these ac- 
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counts as loans to customers in the amounts of the credits en- 
tered in such accounts as shown in Finding of Fact 11. 


On July 15, 1971, the Respondent corporation sent a letter to 
each of the 17 regulated commodity customers. This letter was 
signed by Respondent Williams and reads as follows: 


“This letter is in regard to Securities deposited with us as 
margin on your commodity transactions. 


In the past we have maintained ‘hand’ bookkeeping records 
on these securities; however, since we are now on data proc- 
essing, to simplify the handling of these securitizs we have 
credited your commodities account as shown by the attached 
statement with a portion of the value of these securities 
which amounts to $ and debited an account in your 
name called a ‘Special Loan Account-Option Customers’. 


If additional securities are deposited or withdrawn, this loan 
will be adjusted. 


We will continue to assess interest on a daily basis on the 
amount needed to margin your account, and you will receive 
the usual monthly statement on your Commodity Account and 
also a statement of the Special Loan Account. 


We believe this will help us keep a better record on these 
securities and will also give you more information for your 
files.” 


18. On July 21, 1971, Mr. Gerald A. Slinkard, an auditor of 
the Commodity Exchange Authority Regional Office in Kansas 
City, Missouri, commenced a routine audit of the segregated 
funds accounts of Respondent corporation. During the conduct of 
this audit he was advised by Respondent Williams that the pro- 
ceeds of the loan from the Mid-Continent Bank on July 12 had 
been credited to customers’ commodity accounts, thus explaining 
the unusual drop in the deficit accounts in the segregated funds 
records. Mr. Slinkard asked for and received a copy of the agree- 
ments on record with Respondent corporation of the 17 regulated 
commodity customers whose funds had been used as collateral 
for the loan. These agreements were described and discussed in 
Findings of Fact 7 and 9 supra. 


On or about July 21, 1971, Respondent corporation requested 
its customers to replace the “Signature Card Agreement” with 
the above-described “General Agreement’. This action was com- 
pleted by August 6, 1971. 
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14. In accordance with § 1.10(d) of the Regulations, on July 
23, 1971, Respondent Williams sent to the Commodity Exchange 
Authority a copy of the Statement of Financial Condition of Re- 
spondent corporation as of July 1, 1971, with supporting sched- 
ules. This information had been sent to the Chicago Mercantile 
Exchange on the previous day by Respondent Blackford. The for- 
warding letter to the Exchange states: 


. July 22, 1971 


Chicago Mercantile Exchange 
110 North Franklin Street 
Chicago, Illinois 60606 


Attention: Mr. William M. Phelan, Vice-President 
Department of Audits and Investigations 


Dear Mr. Phelan: 


On June 28, 1971, a new corporation named ‘Goffe Grain 
Corporation’ was organized and registered with the Secre- 
tary of the State of Missouri. 


The paid-in capital to the corporation was $100,000.00, in 


cash, for which common stock was issued to Goffe & Cark- 
ener, Incorporated. Concurrently, all of the cash grain op- 
erations including the assets and liabilities relating thereto 
were transferred from Goffe & Carkener, Incorporated. The 
Statement of Financial Requirements attached hereto reflect 
the financial statement of Goffe & Carkener, Incorporated 
after giving affect to the transfer to Goffe Grain Corpora- 
tion, and also includes as an investment in non-current as- 
sets the $100,000.00 stock ownership of Goffe Grain Corpo- 
ration. 


Sincerely yours, 

GOFFE & CARKENER, INC. 
A. Vincent Blackford 
President * 


The covering letter to the Commodity Exchange Authority states: 
6 July 23, 1971 
Mr. Sam Gordon 
Commodity Exchange Authority 
Suite 356—4800 Main Street 
Kansas City, Missouri 64112 
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Dear Mr. Gordon: 


We are pleased to enclose Statement of Financial Condition 
as of July 1, 1971, with supporting schedules on the form 
furnished by the Chicago Mercantile Exchange. Trust this 
statement will fill your requirements. 


Yours truly, 
GOFFE & CARKENER, INC. 
Dwight H. Williams . 


15. On July 28, 1971, Mr. Gordon’s office communicated with 
all 17 of the regulated commodity customers of Respondent cor- 
poration above referred to and asked them about their under- 
standing of the agreement they had with Respondent corporation, 
and whether they had any agreement authorizing Respondent 
corporation to use the securities put up by them as collateral for 
loans of any kind. The customer responses comprise Exhibits 
numbered 4-A through 4-Q of the record. These responses varied. 
In no instance did a customer state that he had any specific writ- 
ten agreement other than a “General Agreement” or “Signature 
Card Agreement”, referred to in Findings of Fact 7 and 9 supra. 
Some customers said they had oral agreements, others that they 
thought the agreement, whether general or signature card, either 
did or did not give loan authorization. 


16. The minutes of the meeting of the Clearing House Sub- 
Committee of the Chicago Mercantile Exchange on August 11, 
1971, contains the following self-explanatory entry: 


“The firm of Goffe-Carkener may be in possible violation of 
the CEA Act. This matter will be discussed further at the 
next meeting.” 


On the following day, August 12, 1971, the Clearing House 
Sub-Committee held a meeting solely for the purpose of consid- 
ering the Respondent corporation’s financial statement of July 1. 
The pertinent minutes of that meeting are self-explanatory: 


“GOFFE CARKENER: 
A financial statement of July 1, 1971 was distributed and 
discussed. 


The basic test administered showed Goffe Carkener to be 
$2,000 over the required figure. On the liquidity test the firm 
is found to be $183,000 liquid, $8,000 over the required figure. 
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A previous demand was made to have not over 60% of their 
capital in subordinated borrowings. This has not been met. 


MOTION: 


After discussion it was moved by Mr. Godow, seconded by 
Mr. Browne and unanimously CARRIED, That Goffe-Cark- 
ener be asked meet the following requirements: 


1. Acquire an additional $50,000 in new capital (not sub- 
ordinated loan) by August 30, 1971. 


. Reduce funds in subordinated borrowings to 60% by 
August 30, 1971 
3. July 31st statement by August 30, 1971 
** * ” 
17. On August 20, 1971, Mr. Gordon wrote to the Respondent 
corporation as follows: 


“Our examination of the loan disclosed that your firm failed 
to obtain specific written agreements from the regulated 
commodity customers involved prior to the execution of the 
loan. Absence of such written agreements required under 
Section 1.30 of the Commodity Exchange Act Regulations in 
our opinion constitutes a violation of Section 4d(2) of the 
Commodity Exchange Act and Sections 1.20(a) and 1.30 of 
the Regulations by your firm. As I previously informed you 
on July 6, 1971, the General Customer Agreements and re- 
lated Customer Margin Agreements your firm had on hand 
were not proper agreements as required under Section 1.30 
of the Commodity Exchange Act Regulations in that cus- 
tomers do not have the right to sign away the protection 
afforded to them under the Commodity Exchange Act. 


Consequently, in our opinion, each day that securities de- 
posited by regulated commodity customers in lieu of cash 
margins are being used to secure your loan from the Mid- 
Continent National Bank, your firm is in continuous viola- 
tion of our Act and Regulations.” 


In pertinent part Sections 1.20(a) and 1.30 of the Regulations 
(17 CFR 1.20(a), 1.30), are set forth below.’ 


3 “§ 1.20 Customers’ money, securities, and property to be segregated and separately ac- 
counted for. 

(a) All money, securities, and property received by a futures commission merchant to 
margin, guarantee, or secure the trades or contracts of commodity customers and all money 
accruing to such customers as the result of such trades or contracts shall be separately 
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18. On August 23, 1971, Respondent Blackford went to Mr. 
Gordon’s office and requested a copy of an approved CEA form 
for specific customer authorization in connection with loans on 


securities left as margins with the firm. On the following day, 
Mr. Gordon gave Respondent Blackford such a copy as prepared 
by the Commodity Exchange Authority. It reads: 


“T have on deposit with Goffe & Carkener, Inc. the following 
securities in lieu of cash to margin any regulated commodity 
futures trades; 


I hereby authorize you to use these securities as collateral 
for a cash loan by your firm to my regulated commodity 
futures account, in the amount of $ . Your are further 
authorized to repledge or sell such securities. 


(Customer’s Signature) 


19. On August 24, 1971, Respondent Blackford sent to each 
of the 17 regulated commodity customers the following letter: 


“The Commodity Exchange Authority has requested that we 
obtain your signature on the enclosed authorization in regard 


accounted for and be segregated as belonging to such customers. Such money, securities, 
and property, when deposited with any bank, trust company, clearing organization of 
a contract market, or another futures commission merchant, shall be deposited under 
an account name which will clearly show that they are customers’ money, securities, 
and property, segregated as required by the Commodity Exchange Act. Each registrant 
shall obtain and retain in his files for the period provided in § 1.31, an acknowledge- 
ment from such bank, trust company, clearing organization of a contract market, 
or futures commission merchant, that it was informed that the money, securities, and 
property deposited therein are those of commodity customers and are being held in accord 
with the provisions of the Commodity Exchange Act. Under no circumstances shall any 
portion of commodity customers’ money, securities, or property be obligated to the clearing 
organization of a contract market, or to any member of a contract market, a futures com- 
mission merchant, or any depository except to margin, guarantee, secure, transfer, ad- 
just, or settle trades and contracts made on behalf of such commodity customers. Nor 
shall any such money, securities, or property be held, disposed of, or used as belonging 
to the depositing futures commission merchant or any person other than the customers 
of such futures commission merchant.”’ 
ees 

“§ 1.30 Loans by futures commission merchants; treatment of proceeds. 

Nothing contained in the rules and regulations in this chapter, shall be construed to 
prevent a futures commission merchant from lending his own funds to commodity cus- 
tomers on securities and property pledged by such customers, or from re-pledging or selling 
such securities and property pursuant to specific written agreement with such customers: 
Provided, however, That the preceeds of such loans used to margin, guarantee, or secure 
the trades or contracts of such customers in any commodity for future delivery shall be 
treated and dealt with by such futures commission merchant as belonging to such cus- 
tomers, in accordance with and subject to the provisions of section 4d(2) of the Com- 
modity Exchange Act.” 

ees 


(For section 4d(2) of the Act see footnote 2). 
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to the loan we have made to you which is collateralized with 
various securities. 


The amount of the loan is credited to your regulated com- 
modity account. 


We are enclosing a self-addressed envelope for your con- 
venience in returning the signed authorization to us. 


Yours truly, 
GOFFE & CARKENER, INC. ” 


The enclosed authorization referred to was on the form given him 
by Mr. Gordon on the previous day. On learning of these letters 
Mr. Gordon wrote to Respondent Blackford on September 3, 1971, 
as follows: 


“Dear Mr. Blackford: 


It has come to our attention that on or about August 24, 1971, 
you sent the following letter to regulated commodity cus- 
tomers who have placed securities in lieu of cash with your 
firm to margin and guarantee their regulated commodity 
futures trades: 


‘The Commodity Exchange Authority has requested that 
we obtain your signature on the enclosed authorization in 
regard to the loan we have made to you which is collater- 
alized with various securities. 


The amount of the loan is credited to your regulated com- 
modity account. 


We are enclosing a self-addressed envelope for your con- 
venience in returning the signed authorization to us.’ 


As indicated in the attached letter, we have notified such cus- 
tomers that we have made no such request of your firm. 


I wish to remind you, as I did in my letter of August 20, 
1971, that every day the securities in question are held out 
of segregation and used to secure your loan with the Mid- 
Continent National Bank, your firm, in my opinion, is in con- 
tinuous violation of our act and regulations. 

Sincerely, 


SAMUEL F. GORDON” (Italics added.) 


What the CEA objected to was the representation in the firm’s 
letter that the CEA was requesting the customers to sign the au- 
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thorization when in fact it was the customers’ option to do so. 
In addition, the letter reiterates the previous advice to Respond- 
ent corporation that the withdrawal of the collateral out of seg- 
regation was illegal. On September 3, 1971, Mr. Gordon, in con- 
nection with the Respondent corporation’s letter of August 24, 
1971, advised each of the customers by letter in pertinent part 
as follows: 


“This is to inform you that the Commodity Exchange Au- 
thority made no such request. The Commodity Exchange Act 
does not require such an action on the part of a regulated 
commodity customer. You may use your securities as margin, 
in lieu of cash, for your regulated commodity account with- 
out signing an authorization giving Goffe & Carkener, Inc., 
permission to repledge, sell, or use them as collateral. 


Our audit of Goffe & Carkener’s records showed no evidence 
that you ever gave specific authorization to them to repledge 
or sell your securities or to have them consider your securi- 
ties as collateral for a loan. Therefore, such securities must 
be properly segregated under the Commodity Exchange Act 
and used for no other purpose than to guarantee, margin, or 
secure your regulated commodity futures trades. 


If, as a result of Goffe & Carkener’s recent letter to you, you 
have signed an authorization which gives them the right to 
repledge or sell your securities, you have the right to rescind 
such agreement.” 


20. In connection with the Statement of Financial Condition 
as of July 1, 1971 (Exhibit 3), which was submitted to the Chi- 
cago Mercantile Exchange on July 22, 1971, and to the Com- 
modity Exchange Authority on July 23, 1971, all of the testimony 
agrees that some of the facts recited in the statement did not 
conform to the actual conditions as of July 1, 1971. However, all 
of the testimony agrees that the facts, as recited in the state- 
ment, were verified to be true as of July 14, 1971. In other words, 
the statement would have been correct if it had read “as of July 
13 or 14, 1971,” instead of “as of July 1, 1971”. 


21. The evidence discloses that the 17 regulated commodity cus- 
tomers of Respondent corporation referred to herein deposited 
securities in lieu of cash with the firm to be used as margins in 
making trades. Prior to July 12, 1971, the securities were simply 
segregated by Respondent corporation and kept in a safe place. 
Such cash as was required by Respondent corporation to handle a 
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customer’s trades or clear a customer’s account was advanced by 
Respondent corporation from its own funds. Interest on such 
amounts advanced was charged to the customer’s account. Re- 
spondent corporation simply handled the securities deposited as 
collateral to secure it for money generally advanced on behalf of 
its customers operations. 


CONCLUSIONS 


The first charge in the complaint is that Respondent corpora- 
tion improperly used securities deposited with it by its regulated 
commodity customers in violation of section 4d of the Act and 
sections 1.20 and 1.30 of the Regulations. In this connection, the 
Findings of Fact clearly disclose that the securities in evidence 
were put up solely as margins by the customers in lieu of cash 
to facilitate trading in their accounts and for no other purpose. 
The Findings of Fact further disclose that Respondent corpora- 
tion took these securities and pledged them as collateral for a 
loan to it, commingled the proceeds of the loan in its own general 
purpose bank account, and used the commingled funds for pur- 
poses other than the exclusive accounts of the customers. 


The purpose of section 4d(2) of the Act and section 1.20(a) of 
the Regulations is to require that all money, securities, etc., de- 
posited by regulated commodity customers with a future commis- 
sion merchant to margin, guarantee or secure their trades or con- 
tracts, as well as all accruals as a result of such trades or con- 
tracts, shall be held in a segregated account or accounts by the 
commission merchant and not commingled with its own funds. 
When the securities were removed from segregation and used by 
Respondent corporation as collateral for a general purpose loan, 
it clearly violated the mandatory requirement of the Act and the 
Regulations requiring strict segregation of all of customers’ 
funds. 


The illegal action of the Respondent corporation in pledging 
the securities of its customers for its own general purpose loan 
exposed such securities to the possibility of forfeiture to the bank 
in the event the loan was not paid. Moreover, it impaired the right 
of a customer to withdraw his securities at will, subject only to 
the position of his account vis-a-vis necessary margins and other 
lawful charges against it. While it is true that the Respondent 
corporation did from time to time advance its own cash funds to 
the accounts of some of the regulated commodity customers, there- 
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by creating obligations which might have been recouped by Re- 
spondent corporation against such securities, it is clear that the 
securities, in any event, were intended to secure the Respondent 
corporation only to the extent of satisfaction of such obligations. 
This was the stated purpose of their deposit. 


Respondents argue that clause (d) of the “Customer’s Margin 
Agreement” gave Respondent corporation specific written au- 
thority to use the securities deposited by its customers as coi- 
lateral for general purpose loans of the firm, thus satisfying the 
mandatory requirement of section 1.30 of the Regulations for 
loans to customers. We hold that the weight of the evidence does 
not support this construction of clause (d), nor does section 1.30 
provide for authorization by customers of use of funds outside 
segregation. In the first instance, there is no general prohibition 
in the Act against brokers lending money to customers on securi- 
ties. Mr. Gordon advised Respondent Blackford of this fact. Such 
general loan arrangement do not come under the purview of the 
Act and conceivably Respondent corporation could make loans to 
anyone. The function of lending money generally is an activity 
which is entirely divorced from the treatment of securities de- 
posited by customers to be used as margins for their trading 


activities, which is an activity covered by the Act. Any activity 
in connection with such securities must, therefore, be carefully 
scrutinized. 


Analysis of clause (d) in the “Customer’s Margin Agreement” 
discloses that it was intended only to supplement and facilitate 
operations in connection with margin trading by customers as a 
convenience in lieu of cash. To construe the intent of clause (d) 
in the manner as argued by Respondents would be to maintain 
that all customers who wanted to trade on margin were first re- 
quired to waive section 4d(2) of the Act before they could trade 
at all, because such margin customers were required to sign the 
margin agreement of which clause (d) is a part. This, of course, 
is such an obviously untenable position as to require no further 
comment, because it would nullify the mandate of the Act requir- 
ing segregation of customer’s funds. Moreover, the facts disclose 
that 7 of the 17 customers affected had not even signed the “Cus- 
tomer’s Margin Agreement” on July 12, the time of the bank loan 
on their securities, so with respect to them, in any event, the 

Some argument was advanced by Respondents that the CEA 
had previously approved the “Customer’s Margin Agreement” 
argument of Respondents is unavailing. 
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form for use, thereby putting Respondents in the position of re- 
lying on clause (d) as supporting its action here in question. This 
argument is without merit. At the time the CEA previously re- 
viewed the form, at which time it required an additional section 
to cover other unrelated aspects of Respondent corporation’s ac- 
tivities, there was no indication whatever that Respondent cor- 
poration intended to borrow money for its own use on customer’s 
securities as they subsequently did. Indeed, when the matter of 
the loan was suggested, Respondent Blackford was told that such 
a loan was prohibited—and that clause (d) afforded no protec- 
tion. Nevertheless, Respondent corporation, in spite of such fore- 
knowledge and specific repeated advice from CEA officials, did 
make the loan. The fact that Respondent corporation, subsequent 
to the loan, secured the signatures of the remaining 17 regulated 
commodity customers on its “Customer’s Margin Agreement” 
form in no way legalizes the prohibited use of the securities or 
extends the intended customer authorization in clause (d). 


Some additional argument was advanced by Respondents that 
the establishment of credits to the customer’s accounts to replace 
money advanced to the accounts was justification for the action 
taken in using the customer’s securities for the loan. We hold 
this argument does not establish mitigation, if such is its pur- 
pose, because the credits could have been established without vio- 
lating the segregation requirements of the Act. The loans on the 
securities could have been made as a part of the management of 
the segregated accounts. Undoubtedly, however, such an action 
would not result in obtaining the same amount of cash, which 
was urgently needed to increase its financial liquidity at the de- 
mand of the Exchange—an amount which was obviously larger 
than the credits established. 


There was much discussion on the record and substantial argu- 
ment advanced by the parties about the specific written agree- 
ment provision in section 1.30 of the Regulations. It is unneces- 
sary to resolution of this action to do anything more than to note 
that the section cross-references section 4d(2) of the Act and 
that no specific written agreement in relation to loans on regu- 
lated commodity customers securities may authorize a breach of 
the Act requiring segregation of all of customer’s funds advanced 
as margins, or to secure margins in their trading accounts. This 
misuse of securities constitutes the essential violation of the Act 
by Respondent corporation and it applies equally to the securities 
of all 17 of the regulated commodity customers. 
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For.the reasons above stated we conclude that Respondent cor- 
poration violated section 4d(2) of the Act and sections 1.20 and 
1.30 of the Regulations as charged. Cf. In re David L. Hofer, 29 
A.D. 1834; In re Arthur Gerber and Gerber Investment Co., Inc., 
27 A.D. 1362, and cited cases. 


The second charge in the complaint is that Respondent corpo- 
ration violated section 6(b) of the Act (7 U.S.C. 9) in that it wil- 
fully submitted to the Commodity Exchange Authority a financial 
statement which contained several material false statements. The 
uncontradicted evidence and Finding of Fact show that a finan- 
cial statement, which was submitted by Respondent corporation 
on July 23, 1971, represented the firm’s financial position “as of 
July 1, 1971”, when, in fact, certain material financial transac- 
tions reported therein had not been accomplished by that date. Re- 
spondents admit that certain of the material facts reported were 
not accomplished by July 1, 1971, but argue that they did not 
wilfully violate the Act because the statement was not intended 
to be and was not anything more than a “pro forma” statement. 


While it is clear that the facts referred to were not accom- 
plished by July 1, 1971, the evidence shows that they were all 


accomplished later in the month.‘ In other words, had the state- 
ment read “as of July 14, 1971,” it would have been factually 
correct. The matter for consideration, therefore, is whether the 
statement was materially false within the context of the Act. 


In support of their contention that the financial statement sub- 
mitted was pro forma, Respondents argue that the letter of trans- 
mittal accompanying the statement contains language which 
indicates that it was. The specific language is, “The Statement of 
Financial Requirements attached hereto reflect the financial state- 
ment of Goffe & Carkener, Incorporated, after giving affect to the 
transfer to Goffe Grain Corporation, and also includes as an in- 
vestment in non-current assets the $100,000 stock ownership of 
Goffe Grain Corporation”. They argue that the words, “after giv- 
ing affect to”, is language descriptive of pro forma statements. 
Respondents further argue, in substance, that the matters which 
the Chicago Mercantile Exchange directed Respondent corpora- 
tion to accomplish could not have been accomplished by July 1, 
1971, and that, therefore, by implication, the Exchange under- 
stood that the statement was to be a pro forma. We are not per- 
suaded by either argument. 


4 The specific facts referred to are detailed in Exhibit 13. 
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The evidence discloses that the Exchange had a series of meet- 
ings with Respondent Blackford prior to July 1, 1971, which cul- 
minated in a directive to accomplish certain actions by certain 
dates and to report the actions taken. The minutes of these meet- 
ings reflect the urgency of the Exchange to have Respondent cor- 
poration inter. alia quickly increase its liquid financial position by 
certain amounts by certain dates—all prior to July 1, 1971. These 
minutes recite discussions with Respondent Blackford concerning 
ways and means of accomplishing this result during which a bal- 
ance sheet with a pro forma statement was submitted to the Ex- 
change for discussion at its meeting on June 23, 1971. This meet- 
ing culminated in specific directions to Respondent Blackford to 
correct the necessary details in the statement by June 30, 1971. 
There is nothing whatever in the actions taken by the Exchange 
or in its directive to indicate that the report requested was to be 
pro forma or that the actions to be taken by Respondent corpora- 
tion were tentative. Moreover, Mr. William Phelan, Vice Presi- 
dent of the Exchange testified that the Exchange did not expect 
a pro forma report, and that the report which was submitted to 
it was not considered by him to be such. 


When the statement was submitted to the CEA it was not un- 
derstood by the CEA to be pro forma. CEA had not asked for the 
statement but its submission was required pursuant to section 
1.10(d) of the Regulations. It must be noted that the Exchange 
at the time was concentrating on the financial liquidity position 
of Respondent corporation, whereas the CEA officials, by virtue 
of discussions with Respondents Blackford and Williams during 
the same period of time, were also concerned with the preserva- 
tion of the segregation of regulated commodity customers funds 
vis-a-vis a proposed bank loan to customers securities. The state- 
ment in question submitted to the Exchange and the CEA pur- 
portedly covered all aspects of Respondent corporation’s financial 
position. It is obvious that such a financial statement submitted 
to both authorities in this situation particularly must be exact 
and complete, for the sole purpose of the submission of such a 
statement is to convey exact information. The nature of required 
financial reports, generally, dealing as they do with fluid situa- 
tions, make proper dating of information of primary importance. 


It is noted further that, in situations where pro forma reports 
are intended, prudence would demand and common practice dic- 
tates that such reports be clearly labelled as pro forma in unam- 
biguous language. We do not find that the language in the letter 
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of transmittal in the circumstances supports Respondent’s argu- 
ment. Indeed, the evidence discloses that Respondent corporation 
followed the practice of clearly labelling pro forma statements as 
such by use of the very words when it submitted a report to the 
Kansas City Board of Trade on April 30, 1971,—just a few 
months previous. The fact that it was not done in the instant 
situation impells a conclusion that the statement submitted was 
not a pro forma statement and Respondents knew what they were 
doing and knew the impression they desired the report to have 
on the Exchange, i.e., a demonstration of compliance with its di- 
rective within the time frame specified. 


Some argument was advanced that it was not possible for Re- 
spondent corporation to accomplish the actions directed by the 
Exchange within the time limits set. If this were in fact true, 
there was nothing to prevent Respondent corporation’s officers 
from calling this fact to the attention of the Exchange. This is 
a reasonable and usual procedure in the circumstances. This was 
not done. What was done was to submit a statement to the Ex- 
change which purported to show compliance with its directive 
when, in fact, the actions reported had not been taken. 


On the basis of the testimony of Mr. Phelan and the clear 
direction of the Exchange as evidenced by the minutes of the 
June 23rd meeting, together with the prevalent condition of Re- 
spondent corporation’s financial position and the statutory re- 
sponsibility of the Exchange to enforce its Rules and Regulations, 
it is obvious that the Exchange was most serious in demanding 
prompt compliance by Respondent corporation, not a pro forma 
statement. On the special matter of immediate concern to the 
CEA, i.e., the proposed loan on customers’ securities, the state- 
ment is incorrect with respect to the time of the consummation 
of the loan and the employment of the resulting funds. After 
the several discussions on the matter one cannot reasonably be- 
lieve that the CEA officials would not be seriously concerned with 
the accuracy of any report of final action taken in this regard. 
They did not want or expect a pro forma statement either. 


The consideration that the facts in the statement were ren- 
dered not false on a date some two weeks later does not mitigate 
the falsity of the statement as of the time represented. The rea- 
son for this is apparent. If it were permissible to file an incor- 
rect statement and cure, or possibly cure, it later, the ability of 
the CEA to have current knowledge of a registrant’s activities 
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would be nullified. This review of registrants’ activities through 
registrants’ reports is the principal method used by the agency 
in administering the program authorized by the Act. It was a 
method clearly contemplated by the Act and more explicitly de- 
tailed by the Regulations. 


On the basis of the foregoing we conclude that the preponder- 
ence of the evidence supports a conclusion that the financial state- 
ment submitted by Respondent corporation as of July 1, 1971, 
was false in material respects and that it was wilfully submitted 
by Respondents for the purpose of misleading both the Exchange 
and the CEA. Further, we conclude that such action on the part 
of Respondent corporation constitutes a violation of section 6(b) 
of the Act. (Cf: In re Sy B. Gaiber and Co., 31 A.D. 474; In re 
David L. Hofer, swpra; and In re Sterling Securities, Inc., Paul 
J. Miller and R. Peter Denker, 28 A.D. 115). 


As applicable to this statute the term “wilful” means that there 
need be present no more than an intention to perform the 
actions constituting the violations. (Cf: In re Cargill, Incorpo- 
rated, Erwin E. Helm, H. Robert Diercks, Walter B. Saunders, 
and Benjamin S. Jaffray, 29 A.D. 880, affmd. Cargill, Incorpo- 
rated, et al., v. Hardin, et al., 452 F. 2d 1154; and Great Western 
Food Distributors, Inc. v. Brannan, 201 F. 2d 476, 484 (7th Cir. 
1953), cert. denied, 345 U.S. 997 (1953) ). 


The decisions under the Act uniformly impose sanctions against 
responsible corporate officials for violations of the Act or Regu- 
lations by the corporation under their management, direction, and 
control. (Cf: In re Louis Romoff, 31 A.D. 158; In re Cargill, In- 
corporated, et al., supra; and In re Sterling Securities, Inc., et 
al., supra). 


The violations of the Act and the Regulations as found and 
concluded herein are serious offenses. We hold, therefore, that 
the sanctions recommended by the Commodity Exchange Author- 
ity for application in this instance are not unreasonable and that 
they are consistent with sanctions imposed for similar violations 
by others. Accordingly, the order submitted herewith is deemed 
proper and appropriate in the circumstances. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned here- 
in, any arguments, requests, motions, etc., inconsistent with this 
decision are denied. 
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ORDER 


1. The Respondents, individually and collectively, shall cease 
and desist from: 


a. Wilfuly making any material false or misleading state- 
ment in any report or application filed under the Com- 
modity Exchange Act. 


. Wilfuly omitting to state any material fact in connection 
with any such application or report. 


. Failing to treat and deal with customers’ funds as be- 
longing to such customers as required by section 4d of 
the Commodity Exchange Act (7 U.S.C. 6d) and the regu- 
lations thereunder, including, but not limited to, sections 
1,20 and 1.30 of such regulations. (17 CFR 1.20, 1.30) 


. Failing to hold customers’ funds in segregated accounts 
as required by section 4d of the Commodity Exchange Act 
(7 U.S.C. 6d) and the regulations thereunder. 


. Wilfuly causing, aiding, counseling, commanding or in- 
ducing any person to engage in any act or practice from 


which the Respondents are directed to cease and desist 
by this order. 


. The registration of Respondent Goffe & Carkener, Inc., is 
suspended for a period of 60 days. 


. The Respondents, Goffe & Carkener, Inc., A. Vincent Black- 
ford and Dwight H. Williams are prohibited from trading 
on or subject to the rules of any contract market for a pe- 
riod of 60 days and all contract markets shall refuse all 
trading privileges to the said Respondents during this pe- 
riod. Such prohibition and refusal shall apply to all trading 
done and positions held directly by the said Respondents, or 
any of them, either for their own accounts or as the agents 
or representatives of any other person or firm, and also to 
all trading done and positions held indirectly through per- 
sons or firms owned by the Respondents, or any of them, 
or otherwise. 


. The cease and desist provisions of this order set forth in 
subparagraph 1, above, shall become effective on the date 
this decision and order become final. The period of suspen- 
sion of the registration of the Respondent Goffe & Carkener, 
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Inc., set forth in subparagraph 2, above, and the period of 
the prohibition of trading and denial of trading privileges to 
the Respondents set forth in subparagraph 3, above, shall 
become effective on the thirtieth day after the date this de- 
cision and order become final.* 


. Pursuant to the amended Rules of Practice governing pro- 
ceedings under the Commodity Exchange Act, this decision 
and order become final without further procedure 35 days 
after service hereof, unless appealed to the Secretary by a 
party to the proceedings within 30 days after service, as 
provided in § 0.16 and § 0.18 of the amended Rules of Prac- 
tice published in the Federal Register of August 20, 1978, 
(38 F.R. 22381) .* 


. A copy of this decision and order shall be served on each 
of the parties and on each contract market. 


* The decision and order became final October 15, 1973. —Ed. 
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(No. 15,489) 


JOE ALTSHELER, DILL PAYNE, and B. A. ANDERSON, d/b/a ALT- 
SHELER and PAYNE v. TEDD F. RICHARDSON and STOCKMAN’S 
CATTLE Co., a corporation. P&S Docket No. 4660. Decided 
October 2, 1978. 


Order of dismissal 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


C. T. ‘Tad’ Sanders, Kansas City, Missouri, for complainant. 
C. G. Wallace, III, North Platte, Nebraska, for respondent. 
John J. Casey, Presiding Officer. 
Robert L. Purcell, Field Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an informal complaint filed on January 6, 1972 and a formal 
complaint filed on January 11, 1972 in which complainants sought 
reparation in the amount of $9,557.95, alleged to be the unpaid 
balance on a load of 124 steer calves purchased by the respondents 
from the complainants on October 27, 1971. 


Copies of the complaints and of the investigation report pre- 
pared by the Packers and Stockyards Administration and filed 
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in this proceeding pursuant to the rules of practice (9 CFR 202.- 
40), were served on the respondents on April 4, 1972. A copy 
of the investigation report was served on the complainants at or 
about the same time. 


After receiving an extension of time, the respondents timely 
filed an answer in which they denied the allegations of the com- 
plaint, and affirmatively alleged that Eugene C. Sorrell, cattle 
buyer and salesman for complainants, had solicited the help of 
the respondent Tedd F. Richardson in disposing of a load of 100 
steer calves which Sorrell had purchased for another on order 
and which had been rejected by the person who had given that 
order ; that respondent Richardson advised that a satisfactory sale 
of the calves might be accomplished at a special stocker and feeder 
sale to occur at the Ogallala Livestock Commission, Inc. on Oc- 
tober 30, 1971 and that if the calves were shipped to the Ogallala 
facility, Richardson would attempt to see that a fair price was 
obtained for the animals in order for Sorrell to recoup his in- 
vestment. Respondents specifically denied that Richardson agreed 
to purchase the calves on his own behalf or on behalf of respond- 
ent Stockman’s Cattle Company, of which Richardson was presi- 
dent. Respondents requested an oral hearing. 


An oral hearing was held on February 15, 1973, at Kansas City, 
Missouri, before Robert L. Purcell of the Office of the General 
Counsel of this Department. Complainants were represented by 
C. T. Sanders, Esq. of Kansas City, Missouri, and respondents 
were represented by C. G. Wallace, III, Esq. of North Platte, Ne- 
braska. Four witnesses testified and three exhibits were admitted 
into evidence. 


Eugene Sorrell, testifying on behalf of complainants, stated 
that in a telephone conversation on October 26, 1971, he informed 
respondent Richardson that he had a partial load of steer calves 
and that if Richardson was interested in purchasing these calves, 
he would buy additional steer calves to fill out the load. Accord- 
ing to Sorrell, some conversation then ensued as to the price of 
the cattle, Richardson then agreed to buy the cattle, requesting 
that Sorrell supply a truck to ship the calves to North Platte, Ne- 
braska, where respondents had their place of business. Sorrell 
stated in his affidavit, an exhibit to the investigation report, that 
a second telephone conversation took place between him and 
Richardson two days later, and that in the second conversation 
he informed Richardson that the steer calves were being shipped 
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on that date, with a load of heifer calves which Richardson had 
earlier agreed to purchase and which are not at issue in this case. 


With respect to the same telephone conversations, respondent 
Richardson testified that he telephoned Sorrell late in the evening 
of October 26, 1971 to inquire about a load of heifers which he 
had agreed to purchase from complainants. During the course of 
this conversation, according to Richardson, Sorrell complained 
that he had purchased for another on order, over 100 steer calves, 
that the person who had placed that order had rejected those 
calves on various grounds, and that Sorrell would appreciate any 
assistance Richardson could provide in disposing of those calves. 
Richardson testified that he told Sorrell that a market might exist 
for those calves at a special sale to be held on October 30, 1971 
at the Ogallala sales facility, that good prices had been received 
for such stock at recent sales at the Ogallala facility, and that he 
quoted to Sorrell sales figures from recent sales at that facility 
to support this suggestion. Richardson testified that no decision 
was made by Sorrell during that conversation to ship the calves 
to Ogallala for that sale. Richardson further testified that he was 
informed by his secretary on October 29, 1971 that the steer calves 
had arrived at North Platte and had been sent on to the sale 
barn in Ogallala. 


Richardson further testified that he informed the Ogallala sale 
barn that a load of steers was coming in to be sold for a friend 
of his, to give the steers all necessary inoculations and treatment 
required by the weather and the condition of the calves, and to 
attempt to sell them in the stocker and feeder sale. 


The evidence is undisputed that when the steer calves arrived 
in North Platte, Nebraska, they were forwarded directly to the 
Ogallala sales facility and were neither unloaded nor inspected by 
personnel of respondent corporation. The calves were sold by the 
Ogallala and Lexington sales facilities and checks for the pro- 
ceeds thereof were drawn payable to Sorrell and were mailed to 
him in Kentucky. It is therefore not found that either of the re- 
spondents exercised any dominion or control over the calves or 
the proceeds of the sale of those calves, consistent with owner- 
ship thereof, or which would effect a ratification of the alleged 
sale to respondents. 


The evidence relating to whether or not respondent Richard- 
son, for himself or for respondent Stockman’s Cattle Co., agreed 
to buy the 124 steer calves, is conflicting and inconclusive and 
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does not establish that such an agreement existed. See Robert W. 
Brass v. Lee Livestock, 29 A.D. 303 (1970). The complainant in 
a reparation proceeding has the burden of establishing his claim 
by a preponderance of the evidence. Wheeless v. Ludwig, 22 A.D. 
1232 (1964). Since complainants did not establish, by a pre- 
ponderance of the evidence, that respondents agreed to buy the 
124 steer calves, it must be concluded that complainants failed 
to carry their burden of proof, and the complaint must be dis- 
missed. 


At the close of the complainants’ evidence at the oral hearing, 
counsel for the respondents entered an objection based upon the 
contention that the matters complained of did not come within 
the purview of the Packers and Stockyards Act and that the De- 
partment lacked jurisdiction to hear the case. This contention was 
repeated in a statement of objections, suggested findings of fact, 
and suggested conclusions and order filed by the respondents at 
the close of the hearing. We have jurisdiction but in view of the 
result reached, it is not necessary to discuss this jurisdictional 
question. 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,490) 


Mrs. CLARENCE MITCHELL v. FRED S. Kopacz. P&S Docket No. 
4852. Decided October 2, 1973. 


Misrepresentation—Damages—Default—Reparation 


DEFAULT ORDER 


Complainant pro se. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
the filing of a complaint on May 14, 1973, in which complainant 
claimed reparation in the amount of $5,799.30, alleging in sub- 
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stance that respondent had misrepresented certain calves which 
he had sold to complainant on March 2, 19738, to the damage of 
complainant in said amount. 


Copies of the complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40), were served on the respondent on July 
16, 1973. A copy of the investigation report was served on the 
complainant on July 18, 1973. 


At the time of service of the copies of the complaint and the 
investigative report, the respondent was notified that an answer 
thereto should be filed within twenty days after such service and 
that failure to file such an answer would be deemed an admission 
of the allegations contained in the complaint, and the case file 
would be forwarded to the Office of the Secretary for the issu- 
ance of a default order without oral hearing, as provided in the 
rules of practice at 9 CFR 202.41(d). No answer was filed by 
respondent. 


The failure of respondent to file an answer within the specified 
time limit is deemed an admission of the allegations of the com- 
plaint (9 CFR 202.41(c) and (d)). Thus, respondent is deemed 
to have admitted in substance that, acting as a dealer as defined 
in the Act, he misrepresented certain calves which he sold to the 
complainant on March 2, 1973, shipping them from Wisconsin 
to the complainant’s home in Kansas. 


See Pendery v. Ragland, 23 A.D. 620 (1964). 


It has been held that a dealer is subject to the jurisdiction 
of the Secretary under the reparation provisions of the Act. John 
F. Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). 


Within thirty days from the date of this order, respondent 
Fred S. Kopacz shall pay to complainant Mrs. Clarence Mitchell 
the sum of $5,799.30 plus interest thereon at the rate of 8% per 
annum from May 1, 1973 until paid. 


Copies hereof shall be served on the parties. 


(No. 15,491) 


In re BOB BALDWIN. P&S Docket No. 4815. Decided October 9, 
1973. 
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Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with accounts 
and records, insufficient funds checks and failure to pay when due, and 
failure to meet the financial requirements of the Act. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 12, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 


cedure under the rules of practice (9 CFR 201.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Bob Baldwin, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Route No. 1, Seaman, Ohio 45679. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account as a dealer within the meaning and subject to 
the provisions of the Act. 


(c) The Union Stock Yards Co., Hillsboro, Ohio, herein- 
after referred to as the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provision 
of the Act. 
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2. (a) Respondent’s current liabilities, as of January 15, 1973, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $19,179.00 and current assets totaling $9,- 
367.49 resulting in an excess of current liabilities over current 
assets of $9,811.51. 


(b) Respondent during the period of January 15, 1973 to 
the date of issuance of this complaint engaged in the business 
of buying and selling livestock in commerce for his own account, 
notwithstanding that his current liabilities exceeded his current 
assets. 


8. Respondent, in connection with his operations as a dealer, 
on or about the dates and in transactions set forth below, pur- 
chased livestock in commerce, and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


Date of Date of No. of Head Amount of Purchased at 
Purchase Check and Species Check or From 
Not Noted 3/8 /71 10 cattle $2,958.40 Union Stock Yards 
4 calves 
9/7 /72 9/21/72 Various 5,653.55 Union Stock Yards 
9/14/72 
9/15/72 
11/2 /72 11/4 /72 15 cattle 3,358.75 Union Stock Yards 
Not Noted 12/8 /72 Differ- 812.47 Union Stock Yards 
ence on 
Pur- 
chase 
Price of 
Cattle 


4. Respondent, on or about the dates and in the transactions 
specified in Finding 3 above, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price 
for such livestock. 


5. As set forth below, there remains unpaid by respondent a 
total of $15,008.40 for the livestock set forth in Finding 38. 


Due on open account, including I.S.F. checks $17,757.00 
(Union Stock Yards Co., Hillsboro, Ohio) 

Less Checks issued to Baldwin, but held by Market 2,748.60 
(Union Stock Yards Co., Hillsboro, Ohio) 

Net Amount unpaid as of December 19, 1972 $15,008.40 
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6. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a cash receipts journal; (3) a purchase and 
sales journal; (4) a record of checks issued; (5) a livestock 
inventory; and (6) monthly reconciliations of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth herein, respondent is insolvent 
within the meaning of the Act (7 U.S.C. 204), and has violated 
sections 312(a) and 401 of the Act (7 U.S.C. 213(a) and 221) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondent, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. operating as a dealer while his current liabilities exceed his 
current assets: 


2. issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks; 


3. failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


4. failing to keep and maintain accounts, records, and memo- 
randa which fully and correctly disclose all transactions involved 
in his business as a dealer subject to the Act including a general 
ledger of accounts; a daily record of livestock purchases and sales; 
a cash receipts journal; a complete and accurate record of checks 
issued; a livestock inventory; and a monthly reconciliation of his 
dealer bank accounts. 


This order shall be effective on the sixth day after service upon 
respondent. 
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(No. 15,492) 


In re JOHN DISANTI, JR. P&S Docket No. 4751. Decided October 
9, 1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein against him 
for violating the Act and regulations in connection with the issuance of 
insufficient funds checks and failure to meet the financial requirements 
of the Act. Respondent is suspended as a registrant under the Act for 
a period of 7 days and thereafter until he demonstrates that he is no 
longer insolvent. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on February 16, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) John DiSanti, Jr., hereinafter referred to as the re- 
spondent, is an individual whose address is Route 4, Box 528, 
Pueblo, Colorado 81004. 


(b) Respondent, at all times material herein, was: 
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(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of January 18, 1973, respondent had current liabilities 
totaling $26,313.47 and current assets totaling $1,762 resulting in 
an excess of current liabilities over current assets of $24,551.47. 


3. Respondent, in connection with his operations as a dealer on 
or about the date and in the transaction set forth in paragraph 
III of the complaint, purchased livestock in commerce, and in 
purported payment therefor, issued a check which was returned 
unpaid by the bank upon which it was drawn because respondent 
did not have sufficient funds on deposit in the account upon which 
such check was drawn. 


4. Respondent, in connection with his operations as a dealer, 
on or about the date and in the transaction set forth in paragraph 
III of the complaint, purchased livestock, in commerce, and failed 
to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 

ORDER 


Respondent shall cease and desist from: 


1. issuing checks in purported payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks when presented for payment; and 
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2. failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of seven (7) days and thereafter until he demonstrates 
that he is no longer insolvent. When respondent demonstrates that 
he is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating this suspension after the expiration 
of the 7 day period. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,493) 


In re CLIFF KIMBROUGH. P&S Docket No. 4729. Decided October 
9, 1973. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act with respect to the financial requirements 
thereof. 


Hugh A. Stowe, for complainant. 
Frank M. Rettig, Jerome, Idaho, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on January 4, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
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consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the cease 
and desist order consented to by the respondent be issued. Com- 
plainant has also recommended that respondent not be suspended 
as a registrant under the Act because respondent has demon- 
strated that he is no longer insolvent. 


FINDINGS OF FACT 


1. (a) Cliff Kimbrough, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at Wendell, Idaho 83355. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer and market agency to buy and sell livestock in commerce. 


2. Respondent’s current liabilities as of June 21, 1972 and Au- 
gust 23, 1972 exceeded his current assets. As of June 21, 1972, 
respondent had current liabilities totalling $36,235 and current 
assets totalling $5,391 resulting in an excess of current liabilities 
over current assets of $30,844. As of August 23, 1972 respondent 
had current liabilities totalling $36,784 and current assets to- 
talling $4,116 resulting in an excess of current liabilities over 
current assets of $32,668. 


3. Respondent, during the period June 21, 1972 through Au- 
gust 23, 1972 engaged in business as a market agency and dealer 
in commerce, notwithstanding the fact that during such period, 
respondent’s current liabilities exceeded his current assets. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 

By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
and market agency in commerce while his current liabilities ex- 
ceed his current assets. 


This order shall be effective on the sixth day after service upon 
respondent. Copies hereof shall be served upon the parties. 


(No. 15,494) 


In re KLAAS VAN VLIET. P&S Docket No. 4750. Decided October 
9, 19738. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations by failing to honor drafts 
when presented for payment and in issuing insufficient funds checks in 
purported payment for livestock purchased in commerce. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on February 16, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
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of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the cease 
and desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Klaas Van Vliet, hereinafter referred to as the respond- 
ent, is an individual whose address is 5161 Eucalyptus Avenue, 
Chino, California 91710. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
II of the complaint, and in other transactions at divers other 
times during the period from May 23, 1972 through August 29, 
1972, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


8. Respondent, in connection with his operation as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
III of the complaint, and in other transactions at divers other 
times during the period from May 29, 1972 through August 30, 
1972, purchased livestock in commerce and failed to pay, when 
due, the full purchase price for such livestock in that respondent 
failed to honor drafts drawn in payment for such livestock after 
they were presented to the bank upon which they were drawn 
for periods of time ranging up to twenty-five (25) days. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has violated section 312(a) of the Act (7 U.S.C. 213- 
(a)), and section 201.43(b) of the regulations (9 CFR 201}43- 
(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) failing to honor drafts issued, or authorized to be issued, 
in payment for livestock purchased in commerce, when presented 
for payment. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,495) 


In re ROBERT L. BENEFIEL. P&S Docket No. 4813. Decided Octo- 
ber 15, 19738. 


Consent order—Suspension 


Respondent has consented to the issuance of an order against him for viola- 
tions of the Act and regulations in connection with improper accounts 
and records, false accounting to principals, failure to pay when due, and 
failure to meet financial requirements. Respondent is suspended as a 
registrant under the Act for five (5) years, and thereafter until he 
demonstrates that he is no longer insolvent. 


Hugh A. Stowe, for complainant. 
Lloyd J. Webb, Twin Falls, Idaho, for respondent. 


Decision by William Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on June 13, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
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denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert L. Benefiel, hereinafter referred to as the re- 
spondent, is an individual whose principal place of business was 
located at Twin Falls, Idaho. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce. 


2. (a) Respondent’s current liabilities as of December 31, 
1971, exceeded his current assets. As of December 31, 1971, re- 
spondent had current assets in the amount of $67,030.33 and cur- 
rent liabilities in the amount of $237,515.78 resulting in an ex- 
cess of current liabilities over current assets of $170,485.45. 


(b) Respondent’s current liabilities of March 31, 1972, ex- 
ceeded his current assets. As of March 31, 1972, respondent had 
current assets of $240,034.22 and current liabilities of $895,963.99 
resulting in an excess of current liabilities over currents assets 
of $655,929.77. 


(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, during the period December 31, 1971 through 
March 31, 1972, engaged in the business as a market agency in 
commerce, notwithstanding the fact that during such period, re- 
spondent’s current liabilities exceeded his current assets. 


4. (a) Respondent, in connection with his operations as a 
market agency, on or about the dates and the transactions set 
forth in paragraph IV of the complaint, purchased livestock in 
commerce, and failed to pay, when due, the full purchase price 
of such livestock in that he failed to honor drafts, issued in pay- 
ment for said livestock, when presented for payment. 
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(b) As of the issuing of the Complaint, the said amounts 
remained unpaid. 


5. Respondent, on or about the dates and in the transactions 
set forth in paragraph V of the complaint, submitted accounts of 
purchase to his principals which failed to show the true and 
correct purchase price of the livestock purchased and the true 
and correct weight of the livestock purchased. Respondent re- 
tained copies of such accounts of purchase as a part of his rec- 
ords. 


6. Respondent, during the period December 31, 1971 through 
March 31, 1972, in connection with his market agency operations 
subject to the Act, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions in- 
volved in his business. Respondent during said period failed to 
keep (1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth or capital; (2) a cash receipts 
and disbursements journal; (3) a trading register setting ouf an 
accurate record of the number and weight of livestock bought, 
sold or otherwise disposed of each business day, the prices paid 
or received therefor; (4) monthly bank reconciliations; (5) pe- 
riodic financial statements. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3, respond- . 
ent has willfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 218(a)). 


By reason of the facts set forth in Findings of Fact 4(a) and 
4(b), respondent has willfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)), and section 201.43(b) of the 
regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 5, respond- 
ent has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a) and 221) and sections 201.44 of the regulations (9 
CFR 201.44). 


By reason of facts set forth in Finding of Fact 6, respondent 
has willfully violated section 401 of the Act (7 U.S.C. 221). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Operating as a market agency, in commerce, while his cur- 
rent liabilities exceed his current assets; 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


(3) Failing to honor drafts issued, or authorized to be issued, 
in payment for livestock purchased in commerce, when presented 
for payment; and 


(4) Issuing, or causing to be issued, accounts of purchase 
which fail to show the true and correct weight and price of the 
livestock purchased. 


Respondent shall prepare and keep accounts, records, and mem- 
oranda which fully and correctly disclose all transactions involved 


in his business as a market agency subject to the Act including 
a general ledger; a cash receipts and disbursements journal; a 
trading register; monthly bank reconciliations; and periodic fi- 
nancial statements. 


Respondent is suspended as a registrant under the Act for a 
period of five (5) years and thereafter until he demonstrates 
that he is no longer insolvent. After the expiration of the five 
year period when respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,496) 


In re LAVERN HACKNEY. P&S Docket No. 4838. Decided October 
15, 1978. 
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Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violation of the Act and regulations with respect to the bonding 
requirements thereof. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on August 1, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 


(9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Lavern Hackney, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at Allerton, Iowa. 


(b) Respondent is, and at all times material herein was: 


(1) engaged in the business of buying and selling live- 
stock in commerce, and 


(2) registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis and as a dealer buying and selling livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
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nated on January 27, 1971. Respondent was notified by certified 
mail on or about January 9, 1971, that his bond was to be termi- 
nated and that, if he continued his livestock operation after Jan- 
uary 27, 1971, without bond coverage as required under the Act 
and the regulations, he would be in violation of section 312(a) 
of the Act and sections 201.29 and 201.30 of the regulations prom- 
ulgated thereunder. Notwithstanding such notice, respondent has 
engaged in the business of a dealer buying and selling livestock 
in commerce without filing and maintaining a reasonable bond 
or its equivalent as required under the Act and the regulations. 


CONCLUSIONS 


By reasons of the facts set forth in Finding of Fact two here- 
in, respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondent has consented 
to the issuance of the cease and desist order set forth below, and 
has now complied fully with the bonding requirements, and com- 


plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 


sonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof should be served upon 
the parties. 


(No. 15,497) 


In re SOUTH-TEX CATTLE Co., INC. P&S Docket No. 4833. Decided 
October 15, 1973. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations by failing to pay when due the 
full purchase price of livestock purchased in commerce. 
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Robert J. Jenison, for complainant. 
Respondent pro se. 


Decision by John J. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted@ by a Complaint filed on July 20, 1978, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and regulations issued thereunder (9 
CFR 202.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 201.1 et seg.) and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) South-Tex Cattle Co., Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located in Gonzales, Texas. 


(b) Respondent is, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with its operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
II of the Complaint, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has willfully violated section 312(a) of the Act (7 
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U.S.C. 218(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 
Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,498) 


In re WILLIAM DOHRMAN. P&S Docket No. 4846. Decided Octo- 
ber 18, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations by engaging in business under 
the Act without meeting the bonding requirements thereof. 


Robert J. Jenison, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed on August 14, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.) and con- 
sents to the issuance of a specified order containing findings of 
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fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. Complainant has also rec- 
ommended that the respondent not be suspended as a registrant 
under the Act inasmuch as respondent is now in compliance with 
the bonding requirements of the Act and regulations. 


FINDINGS OF FACT 


1. (a) William Dohrman, hereinafter referred to as the re- 
spondent, is an individual whose address is St. Mary’s, Kansas 
66536. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock on commission, in commerce. 


2. Respondent was notified by certified mail or or about Sep- 
tember 8, 1971, that his bond had been terminated and that if he 
continued his livestock operations without proper bond coverage 
or its equivalent, as required under the Act and the regulations, 
he would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice respondent has engaged in the busi- 
ness of a dealer, buying and selling livestock in commerce for his 
own account, without filing and maintaining a reasonable bond 
or its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
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the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,499) 


In re T. LEON PRITCHETT. P&S Docket No. 4794. Decided October 
18, 1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the issuance of insufficient funds 
checks, failure to pay when due, and failure to notify the P&S Adminis- 
trator of a change in the nature of his business within the required time. 
Respondent is suspended as a registrant under the Act for 30 days. 


Robert J. Jenison, for complainant. 
Gary J. Dean, Pryor, Oklahoma, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on May 7, 1973, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


Respondent filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based on the allegations contained in the Complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) T. Leon Pritchett, hereinafter referred to as the re- 
spondent, is an individual whose address is Route 1, Box 86, 
Pryor, Oklahoma 74352. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission basis. 


2. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph II of the Complaint, purchased livestock in commerce, 
and in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


(b) Respondent, on or about the dates and in the transac- 
tions set forth in paragraph II of the Complaint, purchased live- 
stock in commerce and failed to pay, when due, the full amount of 


the purchased price of such livestock. 


3. Respondent, during the period from on or about May 8, 1972, 
through on or about June 16, 1972, while registered as a market 
agency to sell livestock, in commerce, on a commission basis, en- 
gaged in the business of buying and selling livestock, in commerce, 
for his own account without reporting such change in the nature 
of his business to the Administrator, Packers and Stockyards Ad- 
ministration, within ten (10) days after making such change. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 


By reason of the facts set forth in Finding of Fact 3 herein, 


respondent has wilfully violated section 312(a) of the Act (7 


U.S.C. 218(a)) and section 201.13 of the regulations (9 CFR 
201.13). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
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Respondent shall cease and desist from: 
1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 


in the bank account upon which they are drawn to pay such 
checks ; 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


3. Failing to notify the Administrator, Packers and Stockyards 
Administration of a change in the nature of his business within 
ten (10) days after making such change. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,500) 


In re BERL D. OLESEN. P&S Docket No. 4760. Decided October 20, 
1973. 


Bonding requirements—Failure to meet—Suspension 


Where respondent continued to engage in business without filing and main- 
taining a reasonable bond or its equivalent as required under the Act 
and regulations after being notified in writing that to do so would be in 
violation thereof, respondent is suspended as a registrant under the Act 
until he complies fully with the bonding requirements. 


John Ford, for complainant. 
Robert B. Lloyd, Pierre, South Dakota, for respondent. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
inafter called the Act. It was instituted by a complaint filed on 
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March 2, 1973, by the Packers and Stockyards Administration, 
United States Department of Agriculture. The respondent, Berl 
D. Olesen, was charged with engaging in the business of a dealer, 
buying and selling livestock in commerce without filing and main- 
taining a reasonable bond or its equivalent as required under the 
Act and the regulations. 


Copies of the complaint and of the Rules of Practice were served 
on the respondent on March 5, 1973. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute an admission of such 
allegations and waiver of hearing. 


This decision and order, therefore, are issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9 
(c) as amended). 


FINDINGS OF FACT 
I 


(a) Berl D. Olesen, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Chamberlain, South Dakota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


II 


Respondent was notified by certified mail that his bond had 
been terminated and that if he continued his livestock operations 
without bond coverage as required under the Act and the regula- 
tions, he would be in violation of section 312 of the Act and sec- 
tions 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, respondent has engaged in 
the business of a dealer buying and selling livestock in commerce, 
without filing and maintaining a reasonable bond or its equiva- 
lent as required under the Act and the regulations. 
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CONCLUSIONS 


By reason of the Findings of Fact herein, respondent has will- 
fully violated section 312(a) of the Act (7 U.S.C. 213(a)), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


ORDER 


1. Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


2. Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act, 
and the regulations. When respondent has complied with such re- 
quirements, a supplemental order will be issued in this proceeding 
terminating this suspension. 


3. This order shall become effective on the sixth day after this 
Decision and Order become final.* 


4. Pursuant to the amended Rules of Practice governing pro- 
cedures under the Act, this Decision and Order become final with- 
out further proceedings 35 days after service hereof unless ap- 
pealed to the Secretary by a party hereto within 30 days after 
service hereof, as provided in Sections 202.16 and 202.18 of the 
Amended Rules of Practice published in the Federal Register of 
August 20, 1973 (38 FR 22379). 


(No. 15,501) 


In re POINT PLEASANT LIVESTOCK Co., INC. P&S Docket No. 4830. 
Decided October 23, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations in connection with the bonding 
requirements thereof. 


* The Decision and Order became final October 20, 1973.—Ed. 
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John E. Ford, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on July 6, 1978, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the order 
consented to by the respondent be issued. As the respondent is now 
in full compliance with the bonding provisions provided for by 
the Act and the regulations, complainant also recommends that 
respondent not be suspended under the Act. 


FINDINGS OF FACT 


1. (a) Point Pleasant Livestock Co., Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Point Pleasant, West Virginia. 


(b) Respondent is and at all times material herein was: 


(1) engaged in the business of a market agency selling 
livestock in commerce, on a commission basis; and, 


(2) registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission basis. 


2. Based on the volume of business reported in its annual re- 
port transacted as a market agency selling on commission during 


the period January 1, 1972, through December 31, 1972, respond- 
ent was required under the Act and the regulations, to increase 
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from $40,000 to $55,000 the amount of bond or bond equivalent 
maintained to secure the performance of its market agency obli- 
gations. Respondent was notified by certified mail on or about 
June 2, 1973, that if it continued its livestock operations without 
adequate bond coverage as required under the Act and the regu- 
Jations, it would be in violation of the Act and the regulations 
promulgated thereunder. Notwithstanding such notice, respond- 
ent has continued to engage in the business of a market agency 
selling livestock in commerce on a commission basis without fur- 
nishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)), and section 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondent has consented 
to the issuance of the cease and desist order set forth below, and 
has now complied fully with the bonding requirements, and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent as required under the Act and the 
regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,502) 


In re JOE W. WAGGONER and J. L. MADEWELL, d/b/a DENTON 
STOCKYARDS. P&S Docket No. 4753. Decided October 24, 1978. 


Accounts and records—Custodial Account for Shippers’ Proceeds— 
Insufficient funds checks—Net proceeds of sale—Suspension 
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Where respondents violated the Act and regulations in connection with ac- 
counts and records, net proceeds, custodial account, and in the issuance 
of insufficient funds checks, respondents are suspended as registrants 
under the Act for 7 days, as stated in the Order herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Chief Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
inafter called the Act. It was instituted by a complaint filed on 
February 21, 1973 by the Packers and Stockyards Administration, 
United States Department of Agriculture. The respondents were 
charged with wilfully violating the provisions of the Act and the 
regulations promulgated thereunder by the Secretary of Agri- 
culture (9 CFR 201 et seq.), hereinafter referred to as the Regu- 
lations. 


Copies of the complaint and of the Rules of Practice were served 
on the respondents on February 24, 1973. Respondents were noti- 
fied in writing that an answer should be filed within 20 days, and 
that failure to file an answer denying the allegations of the com- 
plaint and requesting an oral hearing would constitute an admis- 
sion of such allegations and waiver of hearing. 


Respondents have filed nothing. This decision and order, there- 
fore, are issued pursuant to Section 202.9(c) of the Rules of 
Practice, as amended (9 CFR 202.9(c) as amended). 


FINDINGS OF FACT 
I 


(a) Joe W. Waggoner and J. L. Madewell, hereinafter referred 
to as the respondents, are partners, d/b/a Denton Stock Yards 
with their principal place of business located at 1516 Willow 
Wood, Denton, Texas 76201. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operating 
the Denton Stock Yards posted under and subject to the provisions 
of the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


II 


Respondents, during the period from January 9, 1973, through 
January 17, 1973, failed to maintain and use properly their cus- 
todial account for shippers’ proceeds, hereinafter referred to as 
their custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock in that: 


(a) As of January 9, 1973, respondents had outstanding checks 
drawn on their custodial account in the amount of $24,176.47, had 
an overdraft in said account in the amount of $.76, no proceeds 
receivable and no deposits in transit, resulting in a deficiency of 
$24,177.23 in funds available to pay shippers’ proceeds. 


(b) As of January 17, 1973, respondents had outstanding 
checks drawn on their custodial account in the amount of 
$24,176.47 and had an overdraft in said account in the amount 
of $.76, no proceeds receivable and deposits in transit in the 
amount of $10,352.50, resulting in a deficiency of $13,824.47 in 
funds available to pay shippers’ proceeds. 


Such deficiencies were due, in part, to respondents’ failure to 
deposit in their custodial account, within the time prescribed by 
the regulations, an amount equal to the proceeds receivable from 
the sale of consigned livestock at the stockyard and the amount 
due from market support purchases. 


III 


(a) Respondents, in connection with their operations as a 
market agency in commerce, on or about the dates and in the 
transactions set forth in detail in the Complaint, issued checks 
drawn on their “Custodial Account for Shippers Proceeds” in 
purported payment of the net proceeds resulting from the sale of 
livestock consigned on a commission basis which checks were re- 
turned unpaid by the bank upon which they were drawn because 
respondents did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 
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(b) Respondents, on or about the dates and in the transactions 
set forth in detail in paragraph III (a) of the Complaint, sold live- 
stock consigned to them for sale on a commission basis and failed 
to pay, when due, to the consignors of such livestock the net pro- 
ceeds resulting from such sale. 


IV 


Respondents, at the stockyard on or about the dates and in the 
transactions set forth in paragraph IV of the Complaint, and at 
diverse other times, issued purchase invoices which failed to show 
the true and correct name of the purchaser of such consigned 
livestock. 


V 


Respondents, during the period from on or about October 31, 
1972, through January 17, 1973, in connection with their market 
agency operations subject to the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions involved in their business. Respondents during such period 
failed to keep (1) a complete record of accounts receivable; and 
(2) monthly reconciliations of their bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in the above Findings of Fact, 
the respondents have wilfully violated Sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)) and Sections 201.40, 201.41, 
201.42, 201.48(a), 208 and 213(a) of the regulations, for which 
violations the Order set forth below is issued. (9 CFR 201.40, 
201.41, 201.42, 201.48 (a), 208 and 213(a)). 


ORDER 
It is hereby Ordered: 


A. Respondents shall cease and desist from: 


1. (a) Failing to deposit in their custodial account for 
shippers’ proceeds within the time prescribed by section 201.42 (c) 
of the regulations (9 CFR 201.42(c)) an amount equal to the pro- 
ceeds receivable from the sale of consigned livestock and an 
amount equal to the market support purchases made by the re- 
spondents ; and 
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(b) Failing to maintain their custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


2. (a) Issuing checks or drafts in payment of the net 
proceeds resulting from the sale of consigned livestock in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks 
or drafts; and 


(b) Failing to pay to consignors, when due, the actual 
net proceeds received from the sale of their livestock; 


8. Issuing purchase invoices which fail to show the true 
and correct names of the purchasers; and 


4. Failing to keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
volved in their business as a market agency including a properly 
maintained accounts receivable record, and failing to reconcile 
their bank accounts at reasonable intervals. 


B. It is further Ordered that respondents are suspended as 
registrants under the Act for seven days and thereafter until such 
time as respondents demonstrate that the deficit in heir “Custodial 
Account for Shippers’ Proceeds” has been eliminated. When re- 
spondents demonstrate that the deficit in their “Custodial Ac- 
count for Shippers’ Proceeds” has been eliminated, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion, after the expiration of the seven-day period. 


C. This Order shall be effective on the sixth day after the 
Decision and Order become final.* 


D. Pursuant to the amended Rules of Practice governing pro- 
cedures under the Act, this Decision and Order become final with- 
out further proceedings 35 days after service hereof unless ap- 
pealed to the Secretary by a party hereto within 30 days after 
service hereof, as provided in Sections 202.16 and 202.18 of the 
Amended Rules of Practice published in the Federal Register of 
August 20, 1973 (38 FR 22379). 


* The Decision and Order became final October 24, 1973. —Ed. 
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(No. 15,503) 


In re GUTHIEL’S MEATS, INC. P&S Docket No. 4796. Decided Oc- 
tober 25, 1973. 


Failure to pay when due—Insufficient funds checks 


Where respondent violated the Act and regulations by failing to pay when 
due for livestock, meat and meat food products, and in the issuance of 
insufficient funds checks, respondent is ordered to cease and desist from 
such violations as stated in the Order herein. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the Act. It was instituted by a com- 
plaint filed on May 16, 1973 by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The complaint alleges that respondent has violated section 
202(a) of the Act (7 U.S.C. 192(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43(b) ). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were forwarded to respondent by the 
Hearing Clerk by certified mail on May 17, 1973. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. In addition, the complaint directed respondent’s attention 
to Sections 202.9 and 202.11 of the Rules of Practice (9 CFR 
202.9 and 202.11), which specify, among other things, the time 
for filing an Answer, the contents of an Answer, and the effect of 
failure to file an Answer, and the effect of failure to request an 
oral hearing. 


Respondent having failed to file an answer, complainant filed a 
motion on July 16, 1973 for issuance of a decision and order with- 
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out further investigation or hearing pursuant to Section 202.9 (c) 
of the Rules of Practice (9 CFR 202.9(c)), and the matter was 
referred to the undersigned Administrative Law Judge. 


Accordingly, the materia! facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the proposed findings of fact. 


FINDINGS OF FACT 


1. (a) Guthiel’s Meats, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business lo- 
cated at Landis, North Carolina. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
pose of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer in 
commerce, on or about the dates and in the transactions set forth 


below, and in other transactions at divers other times during the 
period from July 17, 1972 through November 29, 1972, purchased 
livestock for slaughter and failed to pay, when due, the full pur- 
chase price for such livestock. 


Date of 
Purchase No. of Purchase 
1972 Head Price Purchased At or From 

July 18 $1,539.54 Iredell Livestock Co., Turnersburg, N. C. 

August 13 3,240.28  Riley’s Livestock Mkt., Inc., North 
Wilkesboro, N. C. 

August 22 2,019.89 Iredell Livestock Co., Turnersburg, N. C. 

August 20 1,780.52 = - * " ™ 

September 25 2,185.46 - 

October 31 2,550.91 

October 23 2,256.08 

October 20 4,441.22 Riley’s Livestock Mkt., Inc., North 
Wilkesboro, N. C. 

November 29 2,754.69 Iredell Livestock Co., Turnersburg, N. C. 

November 11 2,968.89  Riley’s Livestock Mkt., Inc., North 

Wilkesboro, N. C. 

November 10 2,872.56 ” “ . = " 

August 7 2,481.26 Hickory Livestock & Comm. Co., Inc., 
Hickory, N. C. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 1704 


3. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transaction set forth below, pur- 
chased meat and meat food products in commerce and failed to 
pay, when due, the full purchase price of such meat and meat food 
products. 


Date Purchased 

or Shipped No. of Pounds Purchased From Purchase Price 
August 10 2839.5 Lay Packing Co., Inc. $1,490.70 
August 10 ” _ 1,606.48 
October 18 4322.6 > ” = " 1,782.22 
October 26 2296.1 - ” e * 1,452.23 


4. Respondent, in connection with its operations as a packer 
in commerce, on or about the dates and in the transactions set 
forth in paragraph 2 and in other transactions at divers other 
times during the period from July 17, 1972 through November 
29, 1972, purchased livestock for slaughter and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


5. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth in para- 
graph 3, in purported payment for meat and meat food products 
purchased in commerce, issued checks which were returned un- 
paid by the bank on which they were drawn because respondent 
did not have sufficient funds on deposit in the account on which 
such checks were drawn. 


6. Respondent, during the period from July 31, 1972, to October 
30, 1972, in connection with its operation as a packer, purchased 
livestock in commerce while its current liabilities exceeded its 
current assets and in connection with the transactions during such 
period, as set forth in paragraph 2 above, failed to pay for live- 
stock at the time of purchase. 


7. Respondent, during the period from July $1, 1972 through 
October 30, 1972, in connection with its operation as a packer, 
purchased meat and meat food. products in commerce while its 
current liabilities exceeded its current assets and in connection 
with the transactions during such period, as set forth in para- 
graph 8, failed to pay at time of purchase the full purchase price 
of such meat and meat food products. 
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CONCLUSIONS 


By reason of the facts alleged in paragraphs 2 and 4 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192 
(a)) and section 201.43 (b) of the regulations (9 CFR 201.43 (b) ). 


By reason of the facts alleged in paragraphs 3, 5, 6 and 7 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192 
(a)). 


Further, it is concluded that the proposed order contained in 
complainant’s motion of July 16, 1973 is reasonable and appro- 
priate in the circumstances of this case, and is adopted herein. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from: (1) issuing checks or drafts in purported pay- 
ment for livestock, meat or meat food products purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks 
or drafts when presented for payment; (2) failing to pay, when 


due, the full purchase price of livestock, meat or meat food prod- 
ucts purchased in commerce; and (3) purchasing livestock, meat 
or meat food products in commerce while respondent’s current 
liabilities exceed its current assets unless respondent pays the 
full purchase price of the livestock, meat or meat food products 
at the time of purchase. 


This Order shall become effective on the first day after the 
Decision and Order become final.* 


Pursuant to the amended Rules of Practice governing pro- 
cedures under the Packers and Stockyards Act, this Decision and 
Order becomes final without further procedure 35 days after 
service hereof unless appealed to the Secretary by a party to the 
proceedings within 30 days after service, as provided in Sections 
202.16 and 202.18 of the Amended Rules of Practice published in 
the Federal Register of August 20, 1973 (38 F.R. 22379). 


Copies hereof will be served upon the parties. 


* The Decision and Order became final October 25, 1973. —Ed. 
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(No. 15,504) 


SPENCER LIVESTOCK COMMISSION COMPANY v. TONY G. BRAZIL 
and WILLIAM NOBLES d/b/a B & B LIVESTOCK COMPANY, and 
JESS M. PEAvy. P&S Docket No. 4712. Decided October 26, 
19738. 


Agent for undisclosed principal—Jont liability—Reparation 


Where respondent William Nobles purchased the livestock involved as agent 
for an undisclosed principal, respondent Tony G. Brazil, said respondents 
are jointly liable for the amount of $8,150.10 due complainant, for which 
reparation is awarded. 

The complaint as to respondent Jess M. Peavy is dismissed. 


Robert M. Harwood, Twin Falls, Idaho, for complainant. 
Jasper C. DeDabbeleer, San Rafael, Cal., for respondent Tony G. Brazil. 
J. D. Sudweeks, Twin Falls, Idaho, for respondent William Nobles. 
William J. Brauner, Caldwell, Idaho, for respondent Jess M. Peavy. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C 181 et seq.). In a complaint 
filed December 21, 1971, complainant claimed reparation from the 
respondents in the sum of $8,150.10. Complainant alleged that 
respondent Peavy purchased 72 mixed calves and 8 cows and 
steers on November 8, 1971, that respondent Nobles attended the 
sale with respondent Peavy and after the sale, signed a draft in 


payment for the livestock, drawn on B & B Livestock Company, 
which draft had not been paid. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40), were served on respondent Brazil on August 28, 
1972, on respondent Peavy on August 29, 1972, and on respondent 
Nobles on September 22, 1972. A copy of the investigation report 
was served on the complainant on August 29, 1972. 
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Respondent Brazil filed an answer admitting that $8,150.10 was 
due complainant, alleging that B & B Cattle Company was a part- 
nership composed of himself and respondent Nobles, and asking 
that respondent Nobles be found to be solely responsible for the 
indebtedness or in the alternative, that he and respondent Nobles 
be found severally liable for one half of the debt each. Respondent 
Brazil also requested an oral hearing. 


Respondent Peavy filed an answer in which he denied that he 
purchased the cattle. He requested an oral hearing. 


Respondent Nobles filed an answer admitting that $8,150.10 
was due to complainant and alleging that he purchased the live- 


stock solely as an agent for respondent Brazil d/b/a B & B Cattle 
Company. 


On September 28, 1972, respondent Peavy filed a motion to dis- 
miss or for summary judgment. The presiding officer denied this 
motion on January 29, 1973. 


At the beginning of the oral hearing, all parties consented to 
dismissal of the complaint as to respondent Peavy. 


Said oral hearing was held at Twin Falls, Idaho, on March 23, 


1973, before Arno Reifenberg of the Office of the General Counsel 
of this Department. The complainant was represented at the hear- 
ing by Robert M. Harwood, Esq., Twin Falls, Idaho. Respondent 
Brazil was represented at the hearing by Jasper C. DeDobbeleer, 
Esq., San Rafael, California. Respondent Nobles was represented 
at the hearing by Jay D. Sudweeks, Esq., Twin Falls, Idaho. Re- 
spondent Jess M. Peavy was represented at the hearing by Wayne 
P. Fuller, Esq., Caldwell, Idaho. Three witnesses testified. Briefs 
were filed by complainant and by respondents Brazil and Nobles. 


FINDINGS OF FACT 


1. Complainant, a corporation, at all times material herein was 
engaged in the business of buying and selling livestock on a com- 
mission basis and furnishing stockyard services, at Lewiston, 
Idaho. 


2. Respondent Tony G. Brazil was at all times material herein 
engaged in business as a dealer, buying and selling livestock for 
his own account in commerce. He filed an application with the 
Secretary for registration under the Act as a dealer in the name of 
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“Tony G. Brazil and William Nobles d/b/a B & B Cattle Com- 
pany” and at all times material herein was so registered. 


8. Respondent William Nobles was at all times material herein 
engaged in business as a dealer, buying livestock in commerce 
as agent of purchasers. 


4, On November 8, 1971, respondent Nobles, without advising 
complainant for whom he acted, purchased 72 mixed calves and 
8 cows and steers from complainant for the agreed sum of 
$8,150.10. Following this transaction, respondent Nobles advised 
complainant that he had purchased the livestock for “B & B 
Cattle Company” and to pay for the livestock he issued a draft 
drawn on “B & B Cattle Co.” That draft was returned by the bank 


through which it was presented, payment having been refused. 


5. In bidding for and purchasing the livestock on November 8, 
1971, respondent Nobles acted either as a partner of B & B Cattle 
Company or as agent for respondent Brazil. 


6. The Complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Both respondents Brazil and Nobles concede that the livestock 
was bought from complainant and that there is due complainant 
the sum of $8,150.10. The question to be decided is whether the 
money is owed by either of these respondents alone or by both of 
them jointly and severally. 


At the hearing the parties concerned themselves exclusively 
with the relationship between respondents Brazil and Nobles, 
whether they were partners at the time of the transaction in dis- 
pute. However, the record indicates that both those respondents 
are liable jointly and severally whether they be considered part- 


ners, or agent and principal. Therefore, the partnership issue need 
not be decided at this proceeding. 


The Act at section 403 provides that when construing and en- 
forcing the provisions of the Act, the act of a person acting for 


or employed by any agency or dealer, within the scope of his 
employment or office, shall in every case also be deemed the act of 
such market agency or dealer as well as that of such person (7 
U.S.C. 223). It has been held that where livestock is purchased 


by an agent for an undisclosed principal the agent is liable for 
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the purchase price even after the discovery of the principal, and 
the principal is likewise liable. Kalispell Livestock Auction Com- 
pany v. Don F. Stirling, 31 A.D. 217; Dillon Livestock Market v. 
Don F. Stirling, 31 A.D. 221; Missoula Livestock Auction Com- 


pany v. Robert Nordtome, d/b/a Silver Buckle Livestock, 23 A.D. 
1204. 


Respondent Nobles testified that at the time he bid for the 
cattle, he did not identify himself to the complainant. The com- 
plainant did not know whether respondent Nobles was bidding for 
himself or for somebody else. ““A sale by auction is complete when 
the auctioneer so announces by the fall of the hammer or in other 
customary manner.” I.C, 28-2-328(2). Clemens v. United States, 
295 F. Supp. 1339 (D.C. Ore., 1968), aff’d 489 F.2d 705 (C.A. 9, 
1971) ; Bottorff v. Ault, 374 F.2d 832 (C.A. 7, 1967); United 
States v. Blair, 193 F.2d 557 (C.A. 10, 1952). At the time the 
hammer fell in the transaction in question herein, complainant did 
not know for .whom respondent Nobles acted. The sale was then 
complete. The later identification of B & B Cattle Company as the 
entity that was going to pay for the livestock did not change the 
result that Nobles as an agent acting for an undisclosed principal 
was liable to complainant for the agreed price of the livestock. 


There is no doubt that respondent Nobles at all times had full 
authority to act for Brazil. Either he was a partner who of course 
could bind his other partner, or he was an agent who had been 
authorized to buy the animals for his principal. Respondent Brazil 
is therefore liable for the agreed price of the livestock purchased, 
either as the principal for whom Nobles acted, or on the basis 
that he and respondent Nobles were partners. 


ORDER 


The complaint herein is hereby dismissed as to respondent Jess 


M. Peavy, by consent of all other parties to this proceeding. 


Within 30 days from the date of this Order, respondents Tony 
G. Brazil and William Nobles jointly and severally shall pay to 
complainant Spencer Livestock Commission Company the sum of 


$8,150.10 together with interest thereon at the rate of 8 per cent 
per annum from January 1, 1972 until paid. 


Copies hereof shall be served on the parties. 
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(No. 15,505) 


In re AMCO-PAC CORPORATION, et al. P&S Docket No. 4369. De- 
cided October 29, 1973. 


Unfair and deceptive practices—Turn-buying pattern—Restriction of 
competition—Manipulation or controlling of prices 


Where respondents violated the Act and regulations in connection with acts 
and practices which have the effect of manipulating or controlling prices 
and restricting competition in the purchase of livestock in commerce, 
respondents are ordered to cease and desist from such acts and practices. 


Richard Wetzler, for complainant. 

Respondent Amco-Pac Corporation, pro se. 

Milton E. Sahn, New York, N. Y., for respondent Atlantic Veal Corp. 

Stanley M. Nayer, New York, N. Y., for respondents Berry Packing 
Corp. and Donato Giamarco. 

David S. Nelson, Gouverneur, N. Y., for respondent Cappellino Abbattoir, 
Inc. 

Joseph J. Scarfarotti, Utica, N. Y., for respondent Party Packing Corp. 

Ross E. Brown, Morristown, N. Y., for respondent Perretta Packing Co., 
Inc. 

Salvador J. Capecelatro, Jr., Utica, N. Y., for respondent Utica Veal Co., 
Inc. 


Decision by Harry S. McAlpin, Judicial Officer.* 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). The complaint charges the respondent with acts and prac- 
tices which have the effect of manipulating or controlliag prices 
of calves and restricting competition in the purchasing of calves 
in commerce, in violation of the Act and the Regulations issued 
thereunder. 


All of the respondents filed answers and denied violation of 
the Act. A hearing was held before the then Chief Hearing Ex- 
aminer, Jack Bain, who since has retired, covering several days 
of testimony on direct and cross-examination, the transcript of 
which is comprised of 1,057 pages and 26 exhibits. The parties 
were represented at the hearing by competent counsel. 


* Judge McAlpin designated as Judical Officer for this proceeding by the Secretary. —Ed. 
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Ms. Dona Kahn and Dennis Hays of the Office of the General 
Counsel, United States Department of Agriculture, appeared for 
Complainant. 


Pasquale Bernardi, Attorney at Law, Utica, New York, ap- 
peared for Respondent Amco-Pac Corporation. 


Milton E. Sahn of Sahn, Shapiro & Epstein, Attorneys at Law, 
New York City, appeared for Respondent Atlantic Veal Corpora- 
tion. 


Stanley M. Nayer, Attorney at Law New York City, appeared 
for Respondents Berry Packing Corporation and Donato Gia- 
marco. 


David S. Nelson of Nelson, Battersby & Nelson, Attorneys and 
Counsellors at Law, Gouverneur, New York, appeared for Re- 
spondent Cappellino Abbattoir, Inc. 


Joseph J. Scarfarotti, Attorney at Law, Utica, New York, ap- 
peared for Respondent Party Packing Corporation. 


Ross E. Brown of Brown & Clements, Attorneys at Law, Mor- 
ristown, New York, appeared for Respondent Perretta PacRing 
Co., Ine. 


Salvador J. Capecelatro, Jr., of Capecelatro, Del Buono & 
Vaughan, Attorneys at Law, Utica, New York, appeared for Re- 
spondent Utica Veal Co., Inc. 


After the hearing, proposed findings, conclusions, and briefs in 
support thereof were filed by Respondents Atlantic Veal Corpo- 
ration, Berry Packing Corporation, Donato Giamarco, and 
Utica Veal Co., Inc., and by the Complainant. Each of them com- 
mented upon the depth and scope of the proceedings conducted. 
None questioned having had a full and fair hearing. No proposed 
findings, conclusions or briefs in support thereof was filed by 
Respondents Cappellino Abbattoir, Inc., Party Packing Corpora- 
tion, Perretta Packing Company, Inc., or Amco-Pac Corporation. 


The Hearing Examiner, pursuant to the then effective Rules 
of Practice, issued a Recommended Decision which was served 
upon each of the parties. Under the said Rules of Practice then 
in effect, each party was privileged to file exceptions to the Rec- 
ommended Decision within a specified time, and to request op- 
portunity to make oral argument before the Secretary upon said 
exceptions filed. 
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Only one Respondent, Atlantic Veal Corporation, filed excep- 
tions to the Recommended Decision of the Hearing Examiner and 
requested oral argument thereon. Three other Respondents— 
Berry Packing Corporation, Donato Giamarco, and Utica Veal 
Company, Inc.—filed letters in lieu of exceptions indicating 
they had no intention of filing exceptions but would rely on their 
proposed findings, conclusions and briefs in support thereof. 


It was one of Atlantic Veal’s contentions in its brief and in 
its oral argument, that the Hearing Examiner had exercised no 
independent judgment because his proposed findings of fact 
merely parrotted those of Complainant’s attorney, and because he 
adopted without change the proposed conclusions of Complainant 
under the guise of being pressed for time due to his approaching 
retirement. Respondent moved that the entire proceeding be dis- 
missed. 


Harry S. McAlpin, now Chief Administrative Law Judge, was 
designated Judicial Officer for this proceeding by the Secretary of 
Agriculture when the regular Judicial Officer, Donald A. Camp- 
bell, disqualified himself as final deciding authority for this case. 
Judge McAlpin heard the oral argument on behalf of Atlantic 
Veal Corporation, which argument was adopted by Respondents 
Donato Giamarco and Berry Packing Corporation. He denied the 
motion to dismiss the entire proceeding on the grounds that a 
full and fair hearing had been conducted, that the Hearing Ex- 
aminer’s decision was a recommendation, and that the Judicial 
Officer would review and consider the entire record, including 
not only the argument permitted, but also the testimony and ex- 
hibits appearing in and with the transcript of the hearing, the 
proposed findings of fact, conclusions and briefs in support there- 
of as filed by the respondents and the complainant, and the Rec- 
ommended Decision of the then Chief Hearing Examiner, Jack 
Bain. All of that now has been done in minute detail. As a result 
of this thorough review and careful consideration of the entire 
record, it is the determination of this Judicial Officer that the 
proposed findings of fact of the Chief Hearing Examiner who 
had opportunity to observe and evaluate the testimony and the 
demeanor and credibility of the witnesses, are supported by sub- 
stantial and convincing evidence. The Chief Hearing Examiner’s 
findings are not rendered void or unacceptable by their close simi- 
larity to the findings proposed by the Complainant’s counsel. The 
said Chief Hearing Examiner’s proposed findings of fact, there- 
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fore, basically are the considered findings of this Judicial Officer 
as stated below. 


FINDINGS OF FACT 


1. Respondent Amco-Pac Corporation (hereinafter Amco-Pac) 
is a New York corporation with its principal place of business 
at Clark Mills, New York. At all times material herein it was 
engaged in the business of buying livestock for purposes of 
slaughter as a packer within the meaning and subject to the pro- 
visions of the Act. 


2. Respondent Cappallino Abbattoir, Inc. (hereinafter Cappel- 
lino) is a New York corporation whose principal place of busi- 
ness is Gouverneur, New York. At all times material herein it 
was engaged in the business of buying livestock in commerce for 
purposes of slaughter as a packer within the meaning and sub- 
ject to the provisions of the Act. 


8. Respondent Donato Giamarco (hereinafter Giamarco) is an 
individual whose principal place of business is Utica, New York. 
At all times material herein he was engaged in the business of 
buying livestock in commerce for purposes of slaughter as a 
packer within the meaning and subject to the provisions of the 
Act. 


4. Respondent Party Packing Corp. (hereinafter Party) is a 
New York corporation whose principal place of business is Utica, 
New York. At all times material herein it was engaged in the 
business of buying livestock in commerce for purposes of slaugh- 
ter as a packer within the meaning and subject to the provisions 
of the Act. 


5. Respondent Perretta Packing Co., Inc. (hereinafter Per- 
retta) is a New York corporation whose principal place of busi- 
ness is Brier Hill, New York. At all times material herein, it 
was engaged in the business of buying livestock in commerce for 
purposes of slaughter as a packer within the meaning and sub- 
ject to the provisions of the Act. 


6. Respondent Utica Veal Co., Inc. (hereinafter Utica) is a 
New York corporation whose principal place of business is Marcy, 
New York. At all times material herein it was engaged in the 
business of buying livestock in commerce for purposes of slaugh- 
ter as a packer within the meaning and subject to the provisions 
of the Act. 
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7. Respondent, Atlantic Veal Corporation (hereinafter At- 
lantic) is a New York corporation whose principal place of busi- 
ness is Brooklyn, New York. At all times material herein it was 
engaged in the business of manufacturing meats and meat food 
products for sale and shipment in commerce as a packer within 
the meaning and subject to the provisions of the Act. 


8. Respondent Berry Packing Corporation (hereinafter Berry) 
is a New York corporation whose principal place of business is 
Brooklyn, New York. At all times material herein it was engaged 
in the business of manufacturing meat and meat food products 
for sale and shipment in commerce as a packer within the mean- 
ing and subject to the provisions of the Act. 


9. The following stockyards are posted stockyards under the 
Act: Adams Commission Sales (hereinafter referred to as “Ad- 
ams”), Adams, New York. Burton Livestock Exchange, Inc. 
(hereinafter referred to as Burton), Vernon, New York, Empire 
Livestock Marketing Cooperative, Inc. (hereinafter referred to 
as Empire-Bath), Bath, New York. Empire Livestock Marketing 
Cooperative, Inc. (hereinafter referred to as Empire-Oneonta), 
Oneonta, New York. Finger Lakes Livestock Market, Inc. (here- 


inafter referred to as Finger Lakes), Canandaigua, New York. 
Milford Commission Sales, Inc. (hereinafter referred to as Mil- 
ford), Milford, New York. Seymour’s Commission sales (here- 
inafter referred to as Seymour), Lowville, New York. Welch 
Livestock Market, Inc. (hereinafter referred to as Welch), West 
Edmeston, New York. 


10. Bob veal calves result from the periodic freshening of dairy 
cows to help regulate the milk supply. Bob calves are marketed 
by dairymen when they are one to four days old and weigh about 
40 to 100 pounds live weight. They are very perishable, and if kept 
at a stockyard over a day would have to be hand fed, so it is not 
usual for stockyards to take them into a market support account 
and hold them over. 


11. In buying bob calves, slaughterers estimate what the yield 
(dressed carcass with hide on, pluck out) will weigh. They know 
how much they can get per pound for the dressed carcass on the 
New York market, and that they can get a “break-even price” if 
they pay an equal number of dollars for the live calf as they can 
get for the yield. They get the offal from the carcass (heart, lung, 
liver, and rennet), worth about $2.00, and this will be their profit. 
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That profit will go up as they pay fewer dollars for the live calf 
than the “break-even price,” and vice versa. 


12. During 1968, 450,751 calves were purchased at auction in 
New York State. 813,000 calves were slaughtered there, the ma- 
jority being bob calves. The calves slaughtered in the State that 
year by respondents herein were purchased at New York auc- 
tions, at private sale at the stockyards, direct at the plant, or from 
auctions or other sources outside of New York, including Canada. 
Of the 813,000 based on annual reports (except only an estimate 
for Amco-Pac), Utica killed 215,732 head; Party 132,866; Cappel- 
lino 43,889; Perretta 20,964; and Amco-Pac 10,400, for a total of 
423,851 by these respondents, or 52.1 percent of all calves (in- 


cluding larger calves as well as bob calves) slaughtered in New 
York. 


18. When calves are auctioned at stockyards, the order in which 
they were sold can be ascertained from either the ring sheet (if 
one is prepared) or from the scale tickets which are serially num- 
bered in the order in which the sales were made and show the 
name of the buyer, weight, etc. 


14. In the fall of 1958, Giamarco, the Leone brothers, now with 


Amco-Pac, and Joe Rocco, of Utica, met in Utica and agreed that 
Giamarco would thereafter supply veal carcasses to Atlantic, 
Utica would supply Berry, and the Leones would supply Wallabout. 
When Berry expressed preference for dealing only with Giamarco, 
the agreement was changed to Giamarco supplying Berry and 
Utica supplying Atlantic. 


15. Respondents Amco-Pac, Cappellino, Party, Peretta, and 
Utica have engaged in courses of business and have done acts for 
the purpose or with the effect of (1) manipulating or controlling 
prices of calves in commerce and (2) restricting competition in 
the purchasing of calves in commerce. These acts have included 
the following: 


(a) At the auction sales held at the Adams Stockyards on 24 
days during July through November 1968, the buyers for Party, 
Parretta, Amco-Pac and Utica bought calves in turn, maintaining 
almost the same order purchased between them for many consecu- 
tive sequences throughout the sales. At times there were inter- 
vening purchases by other buyers. The number of sequences 
varied from 5 to 19 on the different days of sale. 
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(b) During July through November 1968, at the Adams Stock- 
yards, Amco-Pac purchased 955 calves, Party purchased 980, 
Perretta 890, and Utica 873, for a total of 3,698, or 78 percent of 
the total of 4,725 calves sold at the market auctions. 


(c) On 8 of the 24 days mentioned in subparagraph (a) above, 
Party, Perretta, Amco-Pac, and Utica at no time paid more than 
the “‘break-even”’ price for bob calves. 


(d) At the auction sales held at the Burton Stockyard on 45 
days during July through December 1968, the buyers for Amco- 
Pac, Party, and Utica bought calves in turn, maintaining almost 
the same order of purchase between them for many consecutive 
sequences throughout the sales. At times there were intervening 
purchases by other buyers. The number of sequences varied from 
5 to 26 on the different days. 


(e) During the period July 3 through December 26, 1968, at 
the Burton Stockyard, Amco-Pac, purchased 1,997 calves, Party 
purchased 1,976 and Utica purchased 2,634, for a total between 
them of 6,607, or 84 percent of the total 7,868 calves sold at the 
market auctions. 


(f) On November 29, December 5, and December 19, 1968, at 
the Empire-Oneonta Stockyards, the buyers for Amco-Pac, Party, 
and Utica bought calves in turn, for sequences of 13, 5 and 5 on 
those days. During the period November 21 through December 26, 
1968, they bought 135, 128 and 136 calves, respectively, for a total 
of 399 calves between them, for a 62.6 percent of the total sold. 


(g) At the auction sales held at the Finger Lake Stockyards 
on December 18 and 26, 1968, the buyers for Amco-Pac, Party, 
and Utica bought calves in turn, maintaining almost the same 
order of purchase between them for consecutive sequences. At the 
auctions of November 27 and December 18 and 26, 1968, the three 
between them bought 427 calves, or 69.1 percent of those sold. 


(h) At the Welch Stockyard, Amco-Pac, Party, and Utica pur- 
chased in turn on 14 days in July through November 1968, and 
during July through December 1968, between them they purchased 
81.9 percent of the livestock sold there. On seven days in July 
through November, 1968, only one of their more than 40 purchases 
was at a price above the “break-even” price. 


(i) On four days in October, November and December 1968, at 
the Milford Stockyard, Amco-Pac and Utica purchased in turn 
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between themselves, notwithstanding occasional purchases by 
other buyers. In six sales in that period they purchased 202 calves, 
or 83.5 percent of the total calves sold. 


(j) On November 11, 18, and 25, 1968, at Seymour’s Stockyard, 
buyers for Utica, Perretta, Party, Amco-Pac, and Cappellino pur- 
chased in turn. They purchased 82.4 percent of the 2,376 calves 
sold there during November through December 1968. In over 110 
of their purchases during that period, none was at a price above 
the “break-even” price. 


16. On the three days when turns were being taken, as at 
Seymour’s Stockyard, the average price paid for bob calves at 
Seymour’s Stockyard was $25.22, $24.14, and $23.79, respectively. 
On the auction days on which there was no evidence of turns being 
taken, November 4, December 2, 9, 16, 23, and 30, 1968, the aver- 
age price paid was $30.42, $27.39, $26.81, $26.56, $28.83, and 
$28.74, respectively. The average prices were higher on the days 
when there was no turn taking than on the days when turns were 
taken. 


It is implicit in these purchases and pattern of operation that 
these respondents have agreed, arranged or understood that they 
would not compete against each other in so purchasing the calves 
at each of the above stockyards. 


17. Utica, Amco-Pac, and Giamarco are the major suppliers of 
bod veal carcasses to the New York City market. During the 
period July 1 through December 1968: 


(a) Of a total of 91,407 veal carcasses sold by Utica, it 
sold 833, or less than 1%, to firms outside New York State; 
72,775 to Atlantic in New York City, 693 to Republic Veal 
Boning Corporation in New York City; 15,140 to Berliner & 
Marx and 1,822 to A. Seligman, both of whom deal mostly in 
heavier calves; and the remaining 144 to four small cus- 
tomers. 


(b) Amco-Pac sold 15,704 veal carcasses to Wallabout Meat 
Packing Company, Inc., and 12,199 to Willo Veal Corporation, 
both in Brooklyn. 


(c) Giamarco had some calves custom slaughtered at 
Party, purchased other carcasses from Party, Parnett Pack- 
ing, Bloomville, New York, and Pahler Packing Company, 
New York, and sold them to Berry, a total of 80,971, of which 
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58,105 carcasses came from Party, 15,854 from Parnett, and 
7,012 from Pahler. 


18. Atlantic, Berry, Wallabout, Willo, Quality Wholesale Veal, 
and Republic Veal Boning are the major bob veal carcass pro- 
cessors on the New York City market. During the period July 1 
through December 1968 they made the following purchases: 


(a) Atlantic purchased 103,521 bob veal carcasses, of 
which 72,775 were from Utica; 16,989 from Greendell Pack- 
ing, Prattsville, New York, a packer who buys direct at the 
plant, not at auction; 10,781 from Farber Packing, Liberty, 
New York, a packer who purchases calves primarily from 
auctions in New Jersey and Pennsylvania, and not from any 
auction market involved herein; 32 from Woellmann’s Abbat- 
toir, Inc., Walden, New York, which does not compete for 
procurement with any respondent herein; and 2,944 from 
Armour and Company from outside New York State. 


(b) Berry purchased 81,708 carcasses, of which 80,971 
were from Giamarco, 64 from Moellmann’s Abbattoir, Inc., 
and 668 from Horton auction market in Wallkill, New York, 
at which no respondent herein purchased bob veals. 


(c) Wallabout purchased 66,853 carcasses, of which 15,704 
were from Amco-Pac, 5,970 from Perretta, 4,143 from De- 
Witt Packing, and the remainder from out of state packers. 


(d) Willo purchased 44,518 carcasses, of which 12,199 were 
from Amco-Pac, 4,250 from E. F. Perretta (not Perretta 
Packing Company, Inc.). 


(e) Quality Wholesale Veal purchased 19,211, all from E. 
F. Perretta. 


(f) Republic Veal Boning purchased 19,980, of which 693 
were from Utica, 234 from Party, 1,851 from Cappellino, 
469 from Moellmann’s, and the rest from out of state. 


19. Since the meeting in 1958, Utica has been the principal 
supplier of Atlantic, and Atlantic will take all the calves Utica 
offers; Giamarco has been the principal supplier of Berry, and 
Berry will take all the calves Giamarco offers; and Amco-Pac has 
been the principal supplier of Wallabout. Each upstate slaughterer 
has its own customer in New York City, and as a general rule 
will not supply that customer’s competitors, and the customer will 
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not buy from one who competes with the slaughterer in purchas- 
ing bob veal calves. 


CONCLUSIONS 


Based upon the above findings, it is the conclusion of this 
Judicial Officer that the respondents by agreement, understanding 
or arrangement have violated Section 202 of the Packers and 
Stockyards Act (7 U.S.C. 192) which provides in subsections (a), 
(c), (d), (e), (f), and (g) as follows; and also has violated 


Section 201.70 of the Regulations (9 CFR 201.70) which is set 
forth below: 


“Sec. 202. It shall be unlawful with respect to livestock, 
meats, meat food products, livestock products in unmanu- 


factured form, poultry, or poultry products for any packer 
or any live poultry dealer or handler to: 


“(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce; or 


** * * * 


““(c) Sell or otherwise transfer to or for any other packer 
or any live poultry dealer or handler, or buy or otherwise 
receive from or for any other packer or any live poultry 
dealer or handler, any article for the purpose or with the 
effect of apportioning the supply in commerce between any 
such packers, if such apportionment has the tendency or 
effect of restraining commerce or of creating a monopoly in 
commerce; or 


““(d) Sell or otherwise transfer to or for any other person, 
or buy or otherwise receive from or for any other person, 
an yarticle for the purpose or with th eeffect of manipula- 
ting or controlling prices in commerce, or of creating a 
monopoly in the acquisition of, buying, selling, or dealing in, 
any article in commerce, or of restraining commerce; or 


“(e) Engage in any course of business or do any act for 
the purpose or with the effect of manipulating or controlling 
prices in commerce, or of creating a monopoly in the acquisi- 
tion of, buying, selling, or dealing in, any article in commerce; 
or 


“(f) Conspire, combine, agree, or arrange with any other 
person (1) to apportion territory for carrying on business in 
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commerce, or (2) to apportion purchases or sales of any 
article in commerce, or (3) to manipulate or control prices in 
commerce; or 


“(g) Conspire, combine, agree or arrange with any other 
person to do, or aid or abet the doing of, any act made un- 
lawful by subdivision (a), (b), (c), (d), or (e). (7 U.S.C. 
192)”. 


*-_*s * * *€ 

“§ 201.70 Restriction or limitation of competition between 
packers and dealers prohibited. Each packer and dealer en- 
gaged in purchasing livestock, in person or through employed 
buyers, shall conduct his buying operations in competition 
with, and independently of other packers and dealers simi- 
larly engaged.” 


The evidence of record is conclusive that the respondent 
slaughterers took turns in making purchases of bob calves at stock- 
yards auction sales. The complainant’s evidence on the probabili- 
ties of the turn-buying pattern repeating in consecutive sequences 
by other than design and prearrangement is most persuasive as 
complainant well argues. Also under these circumstances it is con- 


clusive that the respondent-slaughterers, by agreement, under- 
standing, or arrangement, restricted competition in commerce. 


The evidence of record showing that the prices were higher on 
auction sale days when no turns were taken in the buying pattern 
also is conclusive that such prearranged purchasing by turns not 
only restricts competition in the purchasing of calves, but also 
has the effect of manipulating or controlling prices of calves in 
commerce. This state of affairs does not materially differ from 
that in Swift & Company v. United States, 27 A.D. 505 (7th C.A.) 
where the petitioner-respondents purchased fat lambs for 
slaughter for which they employed salaried lamb buyers. But 
these petitioners refrained from bidding against another com- 
petitor for fat lambs offered by producers in their area. They then 
purchased their requirements from the competitor. The Judicial 
Officer determined, and the Court of Appeals sustained him, that 
the petitioners did not compete with their competitor in the pur- 
chase of fat lambs, and the natural effect was lower producer 
prices. The practice of petitioners in having their on-the-scene 
buyer refrain from bidding against their competitor while after- 
wards acquiring fat lambs from said competitor was concluded 
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to be an unfair practice within the meaning of Section 202(a) of 
the Act and 201.70 of the Regulations (9 CFR 201.70). 


In the same case, based on a reported conversation, the Judicial 
Officer also found that Swift as one of its competitors, a registered 
dealer, had agreed on maximum prices to be paid producers for 
lambs. This agreement was concluded to violate Section 202(f) 
of the Act. 


The evidence of record, too, is conclusive that each of the re- 
spondent-slaughterers has its own customer in New York City and 
as a general rule will not supply that customer’s competitor. Like- 
wise, each of those favorite customers will not buy from a 
slaughterer who competes with its supplier of bob calves. Under 
these circumstances, the respondents were apportioning purchases 
and sales of bob calves in commerce. 


The very existence of these practices and patterns gives cre- 
dence and weight even to secondary evidence that there was, as 
testified in the hearing, a meeting in 1958 where agreement and/or 
understandings or arrangements were reached concerning non- 
competitive purchasing of bob calves and allocation of customers 
which is continuing currently. Much is made by respondents of 
the contention that there is no first-hand proof of the alleged 1958 
meeting ever taking place. It would appear, however, that with 
conclusive evidence that the respondents are willfully acting and 
operating in concert and in a pattern that establishes the existence 
of an agreement, understanding or arrangement, and with clear 
and undisputed testimony concerning telephone discussion of 
customer apportionment arrangements arising out of such a meet- 
ing, proof of a meeting having been held at some specific place and 
on some specific date is superfluous and unnecessary to support 
the allegation of violation of the Act. It is the existence of the 
agreement or understanding or arrangement and its observance 
by the parties which is of significance in this matter, not specifi- 
cally where or when it was entered into. The existence and the 
observance of the agreement, understanding or arrangement con- 
vincingly are set forth and documented in the record. As stated 
in Interstate Circuit v. United States, 306 U.S. 208, 221: “As is 
usual in cases of alleged unlawful agreements to restrain com- 
merce, the government is without the aid of direct testimony that 
the (accused businesses) entered into any agreement with each 
other. .. . In order to establish agreement it is compelled to rely 
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on inferences drawn from the course of conduct of the alleged 
conspirators.” 


The respondents’ contentions that the alleged meaning and the 
apportionment of sales and purchases were the result of animosi- 
ties between some of the parties and/or were economically justi- 
fied, are not supported by substantial and convincing evidence of 
record. The respondents’ proposed findings and conclusions based 
upon such a premise are therefore denied. Likewise the contention 
that Giamarco was the employee of Berry lacks convincing and 
supporting evidence that would overcome the refuting evidence 
that no social security deductions were made by his alleged em- 
ployers, he received commissions, he did not belong to the Union. 


It also is the contention of Atlantic that its largest percentage 
of total volume purchased from Utica occurred in 1958. The per- 
centage figures do not reveal the fact, however, that Atlantic grew 
faster than did Utica, and while the percentage of Atlantic’s total 
purchases that came from Utica decreased, the dollar amount 
progressively increased every year from 1958 through the first 
six months of 1970, except in 1965. Atlantic undoubtedly had to 
seek other sources of bob calf carcasses, but such additional 
sources did not include any of Utica’s competitors. 


All other contentions, arguments and proposals of the parties 
presented for the record have been considered and found unper- 
suasive. Whether or not specifically mentioned herein, to the ex- 
tent that they may be inconsistent with this decision they are 
denied. 


Based upon the findings of fact herein above set forth it is con- 
cluded as follows: 


1. Respondent Amco-Pac has violated Sections 202(a), (c), and 
(f) of the Act. 


2. Respondent Cappellino has violated Sections 202(a) and (e) 
of the Act. 


3. Respondent Giamarco has violated Sections 202(a), (c), 
(e), and (f) of the Act. 


4. Respondent Party has violated Sections 202(a), and (e) of 
the Act. 


5. Respondent Perretta has violated Sections 202(a) and (e) 
of the Act. 
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6. Respondent Utica has violated Sections 202(a), (c), (e) and 
(f) of the Act. 


7. Respondent Atlantic has violated Sections 202(a), (c), (e), 
(f) and (g) of the Act. 


8. Respondent Berry has violated Sections 202(a), (c), (e), 
(f) and (g) of the Act. 


The following Order therefore is hereby entered. 


ORDER 


Respondent Giamarco and Respondents Amco-Pac, Cappellino, 
Party, Perretta and Utica, their officers, directors, agents and em- 
ployees, directly or through any corporate or other device, shall 
cease and desist from (1) agreeing or otherwise arranging with 
other persons or between themselves to refrain from bidding on 
calves or other livestock against any competitive calf or livestock 
buyer, and (2) taking turns with other persons in the buying of 
calves or livestock at auctions or other livestock markets. 


Respondent Giamarco and Respondents Amco-Pac, Utica, At- 
lantic and Berry, and their officers, directors, agents, and em- 


ployees, directly or through any corporate or other device, shall 
cease and desist from conspiring, combining, agreeing, or other- 
wise arranging with other persons or between themselves to allo- 
cate or apportion purchases or sales of meat and meat food pro- 
ducts in Commerce. 


This Order shall become effective as to each respondent on the 
sixth day after service thereof upon such respondent*and copies 
hereof shall be served upon the parties. 


(No. 15,506) 


In re ROBERT B. BROWN and HAYDEN RABON. P&S Docket No. 
4835. Decided October 29, 1973. 


Consent order—Suspension 


Respondents have consented to the issuance of the order herein against them 
for violating the Act and regulations in connection with their dealer 
operations in that they failed to account truly and correctly to the 
buyer, failed to maintain proper accounts and records, and engaged in 
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the improper practices of charging and collecting an agreed buying 
commission for purchasing livestock on an agency basis and also re- 
ceiving additional profits on said livestock, and of the failure to dis- 
close to the buyer their interests in and profits on such livestock. Re- 
spondents are suspended as registrants under the Act for 7 days. 


James E. Andrews, for complainant. 
H. H. Rankin, Jr., McAllen, Texas, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on July 27, 1973, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the juris- 
dictional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure 


under the rules of practice (9 CFR 202.1 et seq.) and consent to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ents. Complainant has recommended that the order consented to 
by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Robert B. Brown and Hayden Rabon, hereinafter re- 
ferred to as the respondents, are partners, doing business as B&R 
Cattle Co., whose address is Box 1228, Robstown, Texas. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account and buying livestock on 
a commission basis; and 


(2) Registered separately with the Secretary of Agri- 
culture as dealers in commerce. 


2. Respondents, on or about the dates and in the transactions 
described in paragraph II of the Complaint, and at divers other 





BROWN AND RABON 
Cite as 32 A.D. 1725 


times during the period from December 14, 1971, through July 
11, 1972, while acting as a market agency buying on commission, 
charged and collected an agreed buying commission of 25 cents 
per hundredweight from McCabe Cattle Company, El Centro, 
California, for purchasing livestock on an agency basis while also 
receiving additional profits on said livestock. Respondents did not 
disclose to McCabe Cattle Company their interest in the said live- 
stock nor their profits on the said transactions. 


8. Respondents, in the transactions referred to in paragraph II 
of the Complaint, did not transmit or deliver to McCabe Cattle 
Company true written accounts of their purchases in that the ac- 
counts transmitted failed to show (1) the names of the persons 
from whom the livestock was purchased, (2) the dates of pur- 
chase, (3) the weight of the livestock, and (4) the price of the 
livestock. 


4. Respondents failed to report to the Administrator of the 
Packers and Stockyards Administration that they had, in connec- 
tion with their livestock operations under the Act, formed a busi- 
ness partnership, and, since October 1, 1971, had engaged in busi- 
ness as B & R Cattle Co., Robstown, Texas, a dealer and market 
agency buying on commission. 


5. Respondents, during the period from December 14, 1971, 
through July 11, 1972, failed to keep accounts, records, and memo- 
randa which fully and correctly disclosed all transactions involved 
in their business as a dealer and market agency subject to the 
Act. Respondents, during such period, failed to keep (1) records 
showing the source, date of purchase, number of head, purchase 
weight, and cost of cattle sold to their principals; and (2) failed 
to keep purchase invoices for cattle purchased. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.13 and 201.44 of the regulations 
(9 CFR 201.18, 201.44). 


By reason of the facts set forth in Finding of Fact 5, respond- 
ents have violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Charging and collecting buying commissions for purchasing 
livestock in commerce on an agency basis when the livestock is 
not purchased on an agency basis and such fact is not disclosed 
to the buyer; 


2. Failing to transmit or deliver to the person for whom live- 
stock is purchased in commerce on an agency basis a true written 
account of purchase showing the name of the person from whom 
the livestock was purchased, the date of purchase, and the number, 
weight, and price of each kind of animal purchased; and 


8. Failing to report to the Administrator of the Packers and 
Stockyards Administration within the time specified in the regula- 
tions any change in the name, address, management or nature, or 
in the substantial control or ownership of their business opera- 
tions under the Act. 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their live- 
stock operations under the Act, including (1) the invoices for cat- 
tle purchased and (2) records showing the source, date of pur- 
chase, number of head, purchase weight, and cost of cattle sold to 
each principal. 


Respondents are suspended as registrants under the Act for a 
period of 7 days. 


The order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 15,507) 


ERVIN EGGERS v. MIKE CONNOLLEY. P&S Docket No. 4717. In 
order issued October 12, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 





LIST OF DECISIONS REPORTED 
OCTOBER 1973 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


AMERICAN Foops, INC. v. J. K. MCCULLOH, JR. PACA 
Docket No. 2-3153. Default 


ANTIGO POTATO BROKERAGE EXCHANGE v. ADAMS 
MARKETING Co., INc. PACA Docket No. 2-3142. 
Default 


ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. DENNY’S 
PropUCE FARMS, INc. PACA Docket No. 2-2924. 
F.o.b. transaction—Condition defects—Transporta- 
tion service and conditions—Warranty of suitable 
shipping condition not applicable—Damages—Rep- 
aration 


COMMONWEALTH FRUIT & PRODUCE COMPANY, INC. v. 
IDAHO FALLS BONDED PRODUCE & SUPPLY CO. 
PACA Docket No. 2-2800. Contract requirements— 
Met at shipping point—Dismissal 


DANNA & DANNA, INC. v. V. F. LANASA, INC. PACA 
Docket No. 2-2929. Dismissal on authorization of 
complainant 


DICHTER Bros. & GLASS, INC. v. NORTHERN GROWERS, 
Inc. PACA Docket No. 2-3144. Default 


DONNA CiTRUs, INC. v. PANNO & Sons, INc. PACA 
Docket No. 2-3151. Default 


DONOVAN, JASPER G. v. Fox Propuce. PACA Docket 
No. 2-3130. Default 


E. L. PETERSON & SONS v. GREENBURG POTATOES, INC. 
and BANNER PrRopUCE, INC. PACA Docket No. 
2-2754. Dismissal—Settlement between parties 


ELIZONDO Bros. PRODUCE Co. v. TOUCHET’S PROD. and/or 
LAVERGNE’S PRODUCE. PACA Docket No. 2-3146. 
Default 


F & D BROKERAGE OF BUFFALO, INC. v. SOUTHWEST 
GROWERS AND PACKERS. PACA Docket No. 2-2958. 
Dismissal on authorization of complainant 


FLoyD WILcOx & Sons, INc. v. BAY PRODUCE COMPANY. 
PACA Docket No. 2-3148. Default 


GREEN GROVE MARKETS, INC. v. SHELBY WHOLESALE Co. 
PACA Docket No. 2-3159. Default 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


GRIFFIN & BRAND OF MCALLEN, INC. v. LEIBOWITZ 
PICKLE Propucts, Inc. PACA Docket No. 2-3113. 
Admission of liability 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. MIMS PRO- 
pucE. PACA Docket No. 2-3056. Order reopening 
after default 


KENYON BAILEY SUPPLY, INC. v. PEACH STATE PRO- 
DUCE Co., Inc. PACA Docket No. 2-3154. Default 


KUNKEL COMPANY, INC. v. SALISCH PRODUCE COM- 
PANY, INc. PACA Docket No. 2-2562. Order on 
reconsideration 


MAINE PACKERS, INC. v. Fox Propuce. PACA Docket 
No. 2-3143. Default 


MEL FINERMAN Co., INC. v. DYMPHNA MEAT COMPANY. 
PACA Docket No. 2-3145. Default 


NORTHCROSS DISTRIBUTING v. PANNO & SONS, INC. 
PACA Docket No. 2-3152. Default .. 


OCHRACH, HERMAN v. MEL RESNICK WHOLESALE 
Fruit & Propuce Co., INc. PACA Docket No. 
2-3155. Default 


SALINAS MARKETING COOPERATIVE v. RED OWL STORES, 
Inc. PACA Docket No. 2-2782. Order on recon- 
sideration—Time of rejection—Evidence of 


SALT LAKE PRODUCE Co., INC. v. BUTTE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-2984. Claim of 
settlement — Failure to establish — Contract re- 
quirements—Failure to establish breach of—Rep- 
aration 


SAN-TEX VEGETABLE COMPANY v. SHELBY WHOLESALE 
CoMPANY. PACA Docket No. 2-3141. Default 


Six L’s PACKING COMPANY, INC. v. V. F. LANASA, INC. 
PACA Docket No. 2-2959. Contract terms—U. S. 
No. 2 tomatoes on f.o.b. basis—Suitable shipping 
condition—Breach of warranty of—Dismissal 

UNITED PACKING COMPANY v. DON MURPHY PRODUCE. 
PACA Docket No. 2-3129. Default 


WEYMAN, JOHN v. WASHINGTON FRUIT & PRODUCE Co. 
PACA Docket No. 2-2851. Consignment sales — 
Claim for brokerage fees — Absence of res judi- 
cata — Reparation 


WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, INC., 
THE v. SKATELL’S MARKET, INC. PACA Docket No. 
2-3132. Dismissal on authorization of complainant 
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(No. 15,508) 


KUNKEL COMPANY, INC. v. SALISCH PRODUCE COMPANY, INC. 
PACA Docket No. 2-2562. Decided October 12, 1973. 


Order on Reconsideration 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


James Fridland, Minneapolis, Minn., for complainant. 
John D. Chinello, Fresno, Calif., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued September 5, 1973 awarding reparation in the amount 
of $6,357.38 and additional reparation in the amount of $1,280.20 
as fees and expenses. A copy of this order was served upon re- 
spondent. Respondent filed a petition for reconsideration within 
the ten-day period allowed by section 47.24 of the Rules of Prac- 


tice (7 CFR 47.24). In accordance with that section, the timely 
filing of the petition operated to set aside our order of September 
5, 1973, pending final action on the petition. 


Upon reconsideration of the order of September 5, 1973, we 
find that all matters set forth in respondent’s position were thor- 
oughly analyzed and considered at the time of the issuance of 
such order. The order, in our opinion, is supported by the evidence 
and the law applicable thereto. Accordingly, respondent’s peti- 
tion is hereby dismissed without prior service upon complainant. 


The order of September 5, 1973, is hereby reinstated and the 
reparation awarded therein shall be paid within thirty days from 
the date of this order. 


Copies hereof shall be served upon the parties. 
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(No. 15,509) 


SALT LAKE PRODUCE Co., INC. v. BUTTE PRODUCE COMPANY, INC. 
PACA Docket No. 2-2984. Decided October 12, 1973. 


Claim of settlement between parties—Failure to establish—Contract require- 
ments—Quality—Failure to establish breach of warranty of—Reparation 


Where respondent accepted the grapes in issue, and failed to establish either 
a breach of warranty by complainant or that a settlement was made 
between the parties, respondent is liable to complainant for the agreed 
purchase price of the grapes, less the amount already paid by respond- 


ent to complainant thereon, or a total balance of $758.25 for which 
reparation is awarded. 


Complainant pro se. 
John L. Peterson, Butte, Montana, for respondent. 
Garrett Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $758.25, which sum is 
alleged to be due in connection with a transaction in interstate 
commerce involving a shipment of grapes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the evidence in the case is submitted 
under the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Under this procedure the plead- 
ings of the parties, being verified, are considered a part of the 
evidence in the case, as is the Department’s report of investiga- 
tion. Complainant submitted additional evidence by way of an 
opening statement. Respondent, although given the opportunity, 
did not submit an answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salt Lake Produce Co., Inc., is a corporation 
whose address is 553 South 600 West, Salt Lake City, Utah. 
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2. Respondent, Butte Produce Company, Inc., is a corporation 
whose address is 605 Utah Street, Butte, Montana. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On December 8, 1972, in the course of interstate commerce, 
complainant sold to respondent 337 lugs of California Zinfandel 
wine grapes, totaling 10,110 pounds, at an agreed price of $.15 
per pound, or a total contract price of $1,516.15, f.o.b. Salt Lake 
City, Utah. 


4, Pursuant to the foregoing contract, complainant, on or about 
December 8, 1972, shipped 10,110 pounds of California Zinfandel 
wine grapes from Salt Lake City, Utah, to respondent at Butte, 
Montana. Upon arrival of the grapes at contract destination in 
Butte, the shipment was received and accepted by respondent. 

5. Respondent has paid complainant $758.25 in connection with 
this transaction. 


6. The formal complaint was filed on April 17, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 
Respondent admits the purchase, receipt and acceptance of the 


grapes involved herein. Respondent alleges, however, that the 
grapes were not of the quality required by the terms of the con- 
tract between the parties, and that only one-half of the lot was 
saleable. Respondent further alleges that “the parties agreed to 


the settlement of this matter in the amount of $758.25”. 


The evidence before us is insufficient to show either the qual- 
ity of the grapes required by the contract terms, or the quality 
of the grapes shipped by complainant pursuant to the contract. 
Although respondent alleges that “only one-half of the lot was 
saleable .. . because of their poor quality”, this statement was 
not supported by any definite proof, such as an inspection cer- 
tificate. Accordingly, while respondent appears to argue that com- 
plainant has breached some warranty of quality with respect to 
the fruit involved herein, we are of the opinion that neither the 
warranty nor the breach thereof is established in the record be- 
fore us, and it is so concluded. 


In support of its claim that this matter was settled between 
the parties for $758.25, respondent apparently relies on Exhibit 
No. 4 to the Department’s report of investigation. This exhibit 
purports to be a copy of an invoice, No. E5878, dated December 
8, 1972, reflecting the sale by complainant to respondent of 337 
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lugs, or 10,110 pounds, of Zinfandel grapes, at $.15 per pound, 
or a total contract price of $1,516.50. In addition, however, a 
credit notation is entered on the invoice in the amount of $758.25, 
reducing the total to $758.25. Complainant, however, hag also 
submitted in evidence, as Exhibit No. 1 to the formal complaint, 
an invoice which also purports to reflect the transaction involved 
herein. This invoice, like that submitted by respondent, is also 
numbered E5878, is also dated December 8, 1972, and also con- 
tains the terms of sale of the grapes which are the subject of our 
inquiry. The significant difference between the copy of the in- 
voice submitted by respondent and that submitted by complain- 
ant, however, is that the latter contains no reference to any cred- 
it granted in connection with this transaction. Respondent has 
offered no evidence to show when, or by whom, the credit nota- 
tion was placed on its invoice copy. Since the contents of the in- 
voices are thus in conflict, and this conflict is not resolved by 
the evidence before us, we conclude that the credit notation upon 
which respondent relies is not probative of the settlement claimed. 
We further conclude that in the absence of any other evidence 
to establish a settlement between the parties, respondent’s claim 
to this effect is without merit. 


Having accepted the grapes, respondent owes complainant the 
agreed contract price of $1,516.50, less $758.25 already paid by 
respondent, or a balance of $758.25. Respondent’s failure to pay 
this sum to the complainant is in violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay to complainant, as reparation, $758.25, with interest 
thereon at the rate of 8 percent per annum, from January 1, 1973, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,510) 


COMMONWEALTH FRUIT & PRODUCE COMPANY, INC. v. IDAHO 
FALLS BONDED PRODUCE & SUPPLY Co. PACA Docket No. 2- 
2800. Decided October 16, 1973. 
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Contract requirements—Grade U. S. No. 1 potatoes—Met at shipping point— 
Condition at destination—Indefinite statement as to—Insufficient basis upon 
which to establish damages—Dismissal 


Where the potatoes in issue met contract requirements at shipping point, 
and where respondent failed to sustain its burden of proof of breach of 
contract by complainant, the complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 


ration award against respondent in the amount of $2,254.86 in 
connection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant in the total amount 
claimed. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. As additional evidence, complain- 
ant filed an opening statement, respondent filed an answering 
statement and complainant filed a statement in reply. Although 
given the opportunity to do so, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Commonwealth Fruit & Produce Company, 
Inc., is a corporation whose address is 453 C Street, Boston, Mas- 
sachusetts. 
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2. Respondent, Idaho Falls Bonded Produce & Supply Co., is a 
corporation whose address is P. O. Box 2909, Idaho Falls, Idaho. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about March 30, 1972, in the course of interstate com- 
merce respondent by oral contract sold to complainant one carload 
of U.S. No. 1, Washed Idaho Russet Burbank potatoes, New Gold 
Seal brand, in 50 pound New Golden Seal brand paper cartons 
as follows: 


No. of Cartons Size Price per owt. Total 
100 70 $6.50 $ 325.00 
1000 80 7.00 3,500.00 
400 90 7.00 1,400.00 

100 100 7.00 350.00 
$5,575.00 

(delivered to South Boston, Massachusetts) 


less estimated transportation charges of $1,753.02, or a balance 
of $3,821.98 to be shipped as soon as possible during the next 
week in a mechanically refrigerated car, subject to a strike. 


4. The contract was negotiated and a confirmation thereof is- 
sued to the parties under the date of March 30, 1972, by Pope 


and Mooers, Inc., a brokerage firm located in Jersey City, New 
Jersey. 


5. From April 4 through 6, 1972, railcar UPFE-455519 con- 
taining the potatoes involved herein was officially inspected at 
shipping point in Newdale, Idaho. That inspection certified that 
the temperature unit was on, and that each lot met grade U.S. 
No. 1. In addition, the following notation was made: “Each lot 
clean, meets M. O. Size Specs. Grade defects average within tol- 
erance.” 


6. On April 6, 1972, railear UPFE-455519 containing the po- 
tatoes involved herein was shipped by the Harvey Schwendiman 
Company, Newdale, Idaho, to complainant in Pocatello, Idaho. 
Complainant diverted in transit to respondent in South Boston, 
Massachusetts. Respondent invoiced the complainant on April 6, 
1972, for the purchase price less estimated freight of the potatoes 
involved herein or $3,821.98 (Invoice No. 91324). 


7. On April 18, 1972, the shipment was delivered to and ac- 
cepted by complainant in South Boston, Massachusetts. An in- 
spection was made by National Perishable Inspection Service, Inc., 
at 11:30 a.m. on the same day which alleged as follows: 
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EQUIPMENT: REFRIGERATION UNIT IN OPERA- 
TION, BUT DEFECTIVE, BLOWING WARM AIR. 


TEMP. COMMODITY: TOP, 46 DEGREES. BOTTOM, 47 
DEGREES. OUTSIDE, 40 DEGREES. 


QUALITY, DESCRIPTION, ETC.: AVERAGE 7% GRADE 
DEFECTS, OLD CUTS AND BRUISES. WELL RUS- 
SETTED. 


CONDITION: LESS THAN 1% SOFT ROT DECAY, AV- 
ERAGE 5% SERIOUS MOLD GENERALLY FOLLOWING 
MECHANICAL DEFECTS. 10 to 30% OF TUBERS SHOW 
LIGHT GREY SURFACE MOLD. 


Complainant sold the potatoes involved herein on the same day, 
April 18, 1973, in South Boston, Massachusetts, realizing pro- 
ceeds of $4,145.15. 


8. On April 13, 1972, complainant notified the broker that it 
intended to hold respondent liable for any loss resulting from the 
sale of the potatoes herein due to their condition upon delivery. 
On the same day, the broker informed the respondent of com- 
plainant’s position. On June 9, 1972, complainant paid invoice 
no. 91324 by check sent to respondent. 


9. The formal complaint was filed on October 16, 1972, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that complainant contracted for and accepted 
the potatoes involved herein. Having done so, the complainant 
is liable for the purchase price thereof, less provable damages 
sustained by him as the result of any breach of contract. Fred 
G. Hilvert Co., Inc. v. Strock & Co., Inc. and/or S.N. Beard & 
Company, 19 A.D. 1048. The burden of proving the breach of 
contract is on complainant. It is also undisputed that this was a 
delivered sale wherein the shipper had guaranteed U.S. Grade 
No. 1 to destination. 


The issue involved herein is whether the potatoes met contract 
requirements at destination. In its complaint, complainant con- 
tended that the potatoes delivered had total grade defects which 
resulted in the potatoes failing to grade U.S. No. 1. In support 
of this contention, complainant attached a copy of an inspection 
report by National Perishable Inspection Service, Inc., (see Find- 
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ing of Fact No. 7) which asserted that the potatoes failed to meet 
U.S. Grade No. 1 tolerances allowed under the U.S. Standards 
for Grades of Potatoes, 7 CFR § 51.1546(2), (e.g. 7% external 
grade defects). Respondent disputed the findings of the NPIS 
relying instead upon the results of the Federal inspection at ship- 
ping point (See Finding of Fact No. 5). 


As the party alleging the breach, complainant has the burden 
of proving whether or not the delivered shipment conformed to 
the contract specifications of grade and condition. The Federal 
inspection at shipping point completed on April 6, 1973, certified 
that the potatoes involved herein were within tolerances and met 
grade U.S. No. 1. The independent inspection by NPIS at desti- 
nation on April 13, 1973, alleged that the potatoes averaged 7% 
grade defects consisting of old cuts and bruises. It is well settled 
that the determination of grade established in a Federal inspection 
at shipping point is afforded greater weight than a subsequent 
independent inspection at destination. We conclude, on the basis 
of the evidence, that the potatoes involved herein met grade U.S. 
No. 1 at destination. 


In regard to the condition of the potatoes at destination, com- 
plainant alleged that the potatoes failed to grade U.S. No. 1 on 
account of condition. In support of this allegation, complainant 
relied upon the independent inspection by NPIS on April 13, 1973, 
which alleged that the potatoes herein averaged less than 1% 
soft rot decay, 5% serious mold generally following mechanical 
defects; with 10% to 30% of the tubers affected by light grey 
surface mold and all of the tubers showed peeping sprouts. The 
U.S. Standards for Potatoes (7 CFR 51.1540 et seq.) provides 
in its definitional section for use of descriptive terms such as 
“damage” and “serious damage” which are used in official in- 
spections to denote specific conditions and which the independ- 
ent inspection failed to use in describing the condition of the 
potatoes involved herein at destination. The inspection certificate 
of a private agency containing an indefinite statement as to the 
condition of the produce at destination is an insufficient basis 
upo which to establish damages for potatoes delivered when it 
has been shown that the potatoes met contract specifications at 
shipping point. 


We conclude that the shipment of potatoes involved herein met 
contract specifications for grade and condition at shipping point. 
Complainant has not satisfied its burden of proving that the po- 
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tatoes involved herein failed to grade U.S. No. 1 at destination 
and therefore the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,511) 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. MIMS PRODUCE. PACA 
Docket No. 2-3056. Decided October 16, 1973. 


Order reopening after default 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Complainant pro se. 
Respondent pro se. 
Daniel Wentzel, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default or- 
der was issued August 1, 1973, awarding reparation to complain- 
ant against respondent. On that date, respondent submitted, in 
effect, a motion to reopen the proceeding after a default in the 
filing of an answer pursuant to section 47.25(e) of the rules of 
practice (7 CFR 47.25(e)). A copy of respondent’s motion was 
served upon complainant and complainant did not object to the 
granting of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under 
the circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Cf., Fred G. 
Hilbert Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 
(1957) ; Mendelson-Zeller Company v. United Fruit Distributors, 
16 A.D. 790 (1957). Accordingly, respondent’s default in the fil- 
ing of an answer in this proceeding is hereby set aside and re- 
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spondent has ten (10) days from the date of service of this order 
within which to file an answer to the complaint. 


(No. 15,512) 


SALINAS MARKETING COOPERATIIVE v. RED OWL STORES, INC. 
PACA Docket No. 2-2732. Decided October 16, 1973. 


Time of rejection—Evidence of 
ORDER ON RECONSIDERATION 


Complainant pro se. 
John T. Gibbons, Minneapolis, Minn., for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued April 2, 1973, dismissing the complaint against 
respondent. On April 23, 1973, complainant filed a petition for re- 
consideration. While this petition was not filed within ten days 
after the date of service of the order as provided in section 47.24 
of the rules of practice, it was entertained as though timely filed 
and on May 2, 1973, a stay order was issued, staying the order of 
April 2, 1973, pending the issuance of a further order in this pro- 
ceeding. 


Complainant’s petition is apparently based on the assumption 
that the wire dated May 19, was notice of rejection. However, 
nothing in our decision is premised upon such an assumption. 
Rather our decision relative to the time of rejection was based 
upon the evidence submitted by respondent in its answer and 
enswering statement indicating that rejection was communicated 
on the 18th of May. This evidence was never rebutted by com- 
plainant. It is our opinion that the order of April 2, 1973, is sup- 
ported by the evidence and the law applicable thereto. According- 
ly, complainant’s petition for reconsideration is dismissed with- 
out prior service upon respondent, and the order of April 2, 1973, 
is hereby reinstated. 


Copies of this order shall be served upon the parties. 
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(No. 15,513) 


Six L’s PACKING COMPANY, INC. v. V. F. LANASA, INC. PACA 
Docket No. 2-2959. Decided October 25, 1973. 


Contract terms—Tomatoes—U. S. No. 2, on f.o.b. basis—Suitable shipping 
condition—Breach of warranty of—Dismissal 


Where complainant breached the warranty of suitable condition with respect 
to the tomatoes in issue, the complaint is dismissed. 


Complaint pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,350 in connec- 
tion with a shipment of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent. Respondent filed an 
answer generally denying liability to the complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence of the case, as is the Depart- 
ment’s report of investigation. Complainant filed an opening state- 
ment, a copy of which was served on the respondent. Respondent 
filed an answering statement to which complainant replied. Copies 
of respondent’s answer and complainant’s reply were served on 
each party. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Six L’s Packing Company, 
Inc., whose address is 2020 Scott Street, Hollywood, Florida. 
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2. Respondent is a corporation, V. F. Lanasa, Inc., whose ad- 
dress is 1817 E. Franklin Street, Richmond, Virginia. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about November 18, 1972, in the course of interstate 
commerce, complainant by oral contract sold to respondent a 
partial truck load consisting of 600 cartons of mature green U.S. 
No. 2 tomatoes, Kuzzen’s brand, at an agreed price, plus gassing, 
of $3,450.00, f.o.b. shipping point in the state of Florida. 


4. On November 18, 1972, pursuant to the contract, complainant 
shipped by truck from Immokalee, Florida, to respondent in Rich- 
mond, Virginia, 600 cartons of Kuzzen’s brand tomatoes. 


5. The tomatoes arrived at contract destination in Richmond, 
Virginia, on November 20, 1972, where the shipment was Federal- 
ly inspected at 1:00 p.m. on that same date. The results of that 
inspection in relevant part are as follows: 


“Temperature of Product: At rear door: bottom 52°F., top 
53°F.” 


“Quality: Clean, well developed, generally fairly well to well 
formed and fairly smooth to smooth. Grade defects average 
9%, mainly scars.” 


“Condition: Average approximately 35% green and breakers 
and 60% turning and pink. From 6% to 21% average 
10% serious damage by sunken discolored areas occurring 
over shoulders. From 3% to 15% average 7% decay, mainly 
Grey Mold and Watery Rot in various stages.” 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 2, account of condition.” 


“Remarks: Inspection restricted to all layers of two rear 
stacks and upper three layers of ten additional stacks on rear 
of trailer. At applicant’s request, restricted to 600 cartons on 
rear of trailer.” 


6. Subsequent to receiving notice of results of the foregoing 
inspection, respondent rejected the shipment. Thereafter, the 
tomatoes were diverted to Washington, D. C., where the fruit was 
resold for net proceeds of $2,100, which amount was remitted to 
complainant. 
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7. Respondent has made no payment to complainant in connec- 
tion with the sale of the tomatoes. 


8. The formal complaint was filed on March 22, 1973, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The initial issue concerns the terms of the contract between the 
parties herein. Complainant alleges that the parties agreed that 
the shipment was on f.o.b. terms, with no express warranties as 
to grade for these tomatoes. Respondent disagrees, avering that 
the purchase and sale of the subject tomatoes was made on the 
basis of an express warranty that the tomatoes would be U.S. 
No. 2 grade, delivered, Richmond, Virginia. 


There is no documentary evidence in the file reflecting a de- 
livered sale. Complainant’s invoice, on the other hand, while hav- 
ing no written or typed notation referring to the terms of the sale 
does contain a printed legend at the bottom of the invoice saying: 
“All sales F.O.B. shipping point unless otherwise noted.” Re- 
spondent argues that other sales made by complainant have been 
on a delivered basis in the past, and offered evidence to substanti- 
ate this argument. Complainant points out, however, that the de- 
livered sales to which respondent refers are relative to commodi- 
ties other than tomatoes, and again denies that this or any other 
sale of tomatoes was made to respondent on a delivered basis. 


In considering all the evidence before us, we are of the opinion 
that the record supports a finding that the transaction between the 
parties involving these tomatoes was on an f.o.b. basis, as alleged 
by complainant and was not on a delivered basis as urged by re- 
spondent, and it is so concluded. 


Having decided that the sale in question was for U.S. No. 2 
tomatoes, on a f.o.b. basis, we must now determine whether or not 
the requirements for such a shipment have been fulfilled. The 
Regulations state: “F.o.b.’ ... means that produce quoted or sold 
is to be placed free on board the boat, car or other agency of the 
through land transportation at shipping point in suitable shipping 
condition ....” [7 CFR 46.43 [i]]. Subsection [j] of the same 


section provides in part: 


“Suitable shipping condition, in relation to direct shipments, 
means that the commodity, at the time of billing, is in a condi- 


tion which, if the shipment is handled under normal trans- 
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portation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed 
upon between the parties.” 


Upon arrival of the shipment at destination, respondent obtain- 
ed a Federal inspection of the tomatoes. Pertinent points of the 
report are set out in finding of fact number 5. The results of this 
inspection indicated that the tomatoes showed abnormal deteriora- 
tion on November 20. [See generally United States Standards for 
tomatoes, 7 CFR 51.1835 et seq.]. Since there is nothing indicat- 
ing, in the record, that transportation services and conditions 
were abnormal, we must conclude that the complainant has breach- 
ed his contractual warranty of “suitable shipping condition.” 


In view of the above determinations we find that respondent’s 
rejection was not without reasonable cause nor in violation of sec- 
tion 2 of the Act. Therefore, the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,514) 


ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. DENNY’S PRODUCE 
FARMS, INC. PACA Docket No. 2-2924. Decided October 30, 
1973. 


F.o.b. transaction—Condition defects—Transportation service and conditions 
not normal—Warranty of suitable shipping condition not applicable—Re- 
jection without reasonable cause—Damages—Reparation 


Where respondent’s rejection of the onions in issue was without reasonable 
cause, and the market value of the onions delivered was $300 and not 
in excess of the freight charges thereon, respondent is liable to com- 
plainant for the contract price, less $300, for a total of $3,303.00 for 
which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,303 in connection 
with a transaction involving a shipment of onions in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent. A copy of the 
report of investigation was also served on complainant. Respond- 
ent filed an answer denying liability as alleged in the formal 
complaint. 


Although the amount claimed as reparation exceeds $3,000, the 
parties waived oral hearing. Accordingly, the shortened procedure 
provided in the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the pleadings of the parties, being verified, 
are considered evidence in the case, as is the Department’s report 
of investigation. Complainant and respondent were both given an 
opportunity to file additional evidence by way of opening and 
answering statements, respectively, but both parties failed to do 
so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Arkansas Valley Produce of Texas, Inc., is a 
corporation whose address is P. O. Box 529, Rocky Ford, Colorado. 


2. Respondent, Denny’s Produce Farms, Inc., is a corporation 
whose address is 149 South Main Street, Florida, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about July 6, 1972, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent 770/50 
pound sacks of Medium Yellow Onions at $3.90 per sack, plus a 
$300 freight advance, for a total invoice price of $3,303 f.o.b. 
Anthony, New Mexico, shipping point. 


4. On July 7, 1972, pursuant to the foregoing contract, com- 
plainant shipped the 770 sacks of onions to respondent for de- 
livery to Gratz and Utter in Goshen, New York, by truck, license 
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number Y29396 Texas. The truck was operated by TTS Trucking 
Company in care of Fort Worth Truck Brokers. 


5. The invoice, No. 2309, was signed by the truck driver on 
July 7, 1972, and mailed by complainant to respondent on July 8, 
1972. 


6. The shipment arrived in Goshen, New York, on July 11, 
1972, and was federally inspected on July 12, 1972, at 9:00 a.m. 
The inspection results in pertinent part were as follows: 


“Product: Yellow Onions 


“Temperature of Product: At doorway, bottom layer 72°F., 
top 76°F. 


“Condition: ... Damage by Black Mold between outer scales 
ranges from 2% to 10% in most samples, some none, average 
5%. Damage by sunken discolored areas ranges from 3% to 
10% in most samples, some none, average 7%. Range from 
83% to 69% average 48% decay, generally Bacterial Soft 
Rot or Black Mold Rot in various stages, mostly advanced, 
adjacent sound onions smeared with decayed tissue.” 


Upon receiving these inspection results respondent rejected the 
shipment of onions. 


7. After rejection of the shipment of onions by respondent, the 
onions were left in the care of the truck driver. The exact dispo- 
sition of the onions thereafter was not established by the parties. 


8. Respondent has refused to pay to complainant the invoice 
price of $3,303 for the onions, which amount complainant is now 
alleging as damages due and owing it. 


9. An informal complaint was filed on November 6, 1972, which 
was within nine months after accrual of the cause of action al- 
leged herein. 


CONCLUSIONS 


Based upon the evidence presented by the parties, we find that 
complainant and respondent entered into a contract for the sale 
and purchase of 770/50 pound sacks of onions and that the con- 
tract was on an f.o.b. shipping point basis. The onions arrived at 
contract destination in Goshen, New York, on July 11, after being 
in transit for some four days, and a Federal inspection was made 
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the next morning, July 12, which indicated that decay in the load 
averaged 48%, with total condition defects averaging 60%. As 
reflected in this inspection, most of the decay was in advanced 
stages. Respondent admittedly rejected the shipment of onions 
after the inspection on July 12, 1972. Under these circumstances, 
we turn directly to the primary issues involved herein, which are: 
First, whether the suitable shipping condition warranty was ap- 
plicable to this shipment of onions or not, in view of the alleged 
abnormal transportation conditions; and second, whether, in light 
of the evidence in the record, respondent’s rejection of the ship- 
ment of onions was without reasonable cause. 


In its complaint, complainant alleges that the onions were in 
suitable shipping condition when placed on the truck at shipping 
point. Complainant further alleges that it instructed the truck 
driver to operate the refrigeration equipment on the truck while 
the onions were in transit and that, after respondent rejected the 
onions, the driver told complainant that the refrigeration equip- 
ment had not been operated during this period. Respondent al- 
leges that the driver stated that the refrigeration equipment had 
been operated in transit from July 7 until the morning of July 11, 
1972, the last day in transit, when it broke down. Neither party 
offered in evidence a sworn statement from the driver. The results 
of the destination inspection establish that the temperature of the 
onions at the time of inspection on July 12, 1972, was “bottom 
layer 72°F., top layer 76°F.” 


Based upon the above information, we conclude that the onions 
were intended to have been shipped under refrigeration and that 
the refrigeration equipment in the truck was operated, if at all, 
during only a portion of the time in transit. We further conclude 
that the onion temperatures recorded during the inspection on 
July 12, 1972, were excessively high for onions. Therefore, in light 
of the lack of refrigeration during transit and the high onion 
temperatures at destination, we conclude that the transportation 
service and conditions in transit were not normal and that the 
warranty of suitable shipping condition is not applicable to this 
shipment of onions. 


Since respondent’s rejection of the onions was based upon the 
abnormal] deterioration in the onions at destination, and since this 
warranty has no application here, we conclude that respondent’s 
rejection of the onions was without reasonable cause, in violation 
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of section 2 of the act. Complainant therefore is entitled to re- 
cover damages from respondent. 


Where a buyer wrongfully rejects goods shipped to him under 
contract, the Uniform Commercial Code, section 2-703, provides 
that the seller may recover damages from the buyer. U.C.C. sec- 
tion 2-708 provides that the measure of damages is “the difference 
between the market price [of the goods] at the time and place for 
tender and the unpaid contract price ... .” Complainant’s dam- 
ages, therefore, are the contract price of $3,003 plus freight of 
$300, or $3,303, less the market value of the onions actually de- 
livered at the time and place of tender. On the record before us, 
we are inclined to the view that the onions actually received by 
respondent had a market value that was not in excess of the 
freight charges, or $300, and it is so concluded. Subtracting this 
value, $300, from the delivered contract price of $3,303 leaves 
$3,003, which amount represents complainant’s damages herein. 
Reparation in this amount should therefore be awarded to com- 
plainant, with interest. 


ORDER 


Within thirty days of this order, respondent shall pay to com- 
plainant, as reparation, $3,003, with interest thereon at a rate of 
8% per annum from August 1, 1972, until unpaid. 


Copies of this order shall be served upon the parties. 


(No. 15,515) 


JOHN WEYMAN v. WASHINGTON FRUIT & PRODUCE Co. PACA 
Docket No. 2-2851. Decided October 30, 1973. 


Consignment sales—Claim for brokerage fees—Absence of 
res judicata—Reparation 


Where complainant fully performed his duties as a broker in the transac- 
tions involved, respondent is liable to complainant for brokerage service 
fees due and owing complainant in the amount of $118.60 for which 
reparation is awarded. 


Complainant pro se. 
Morris G. Shore, Yakima, Washington, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $162.60 in connection 
with a transaction involving a shipment of apples in interstate 
commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation and a supplement thereto, 
were served upon respondent. A copy of the report of investiga- 
tion as supplemented was also served upon complainant. Respond- 
ent filed an answer denying liability as alleged in the formal com- 
plaint. 


Since the amount involved in this proceeding does not exceed 
$3,000.00, the issues are submitted under the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, John Weyman, is an individual whose address 
is P. O. Box 976, Metairie, Louisiana. 


2. Respondent, Washington Fruit & Produce Co., is a partner- 
ship, composed of Fred M. Plath, John M. Bloxom, John M. 
Bloxom, Jr., M. Gail Plath, Delores Plath, and Marian Haynes, 
whose address is P. O. Box 1588, Yakima, Washington. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about April 27, 1970, respondent shipped from Yak- 
ima, Washington, to New Orleans, Louisiana, one carload con- 
taining 988 Traypack cartons of CA Red Delicious apples. 


4. The carload of applies arrived in New Orleans, May 7, 1970. 
After arrival a restricted federal inspection, upon the applica- 
tion of complainant, was made of the apples between the load 
dividers in the car, with the inspection results showing an av- 
erage of approximately 1% decay. On that same day complain- 
ant notified respondent that the apples were showing some decay 





1750 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 82 A.D. 1748 


and that they were being unloaded into public cold storage pend- 
ing completion of the inspection. 


5. On Monday, May 11, 1970, a second federal inspection was 
made of the apples for the sole purpose of determining their 
condition. The inspection results as to condition were as follows: 


“Condition: 64 size: Damage by bruising average 4%. De- 
cay 3% to 6% average 5%. 72 size: Damage by bruising 
6% to 15%, average 9%, including 4% serious damage. De- 
cay 17% to 32%, average 22%. 88 size: Decay 6% to 12%, 
average 10%. Decay is generally Blue Mold Rot, mostly early, 
some in advance stage. All lots, remainder of stock mostly 
firm ripe, some ripe.” 


6. On May 12, 1970, complainant and respondent agreed to the 
placing of the 988 cartons of apples with two commission mer- 
chants in New Orleans on consignment to be handled for the ac- 
count of respondent, with the commission merchants to be in- 
structed to sell the apples as quickly as possible. On May 12, 1970, 
complainant issued a memorandum confirming that 588 cartons 
of apples were placed with Henry Sciambra Produce Co., and 
a memorandum confirming that 400 cartons were placed with 
Panno & Sons. 


7. On June 5, 1970, complainant informed respondent that the 
apples were moving slowly, up to this date the two commission 
merchants had removed and sold only 350 cartons of apples, and 
it was agreed that a third commission merchant, Frank Fouchi 
& Sons, should be engaged to draw on the apples. Complainant 
issued a memorandum confirming that 100 to 200 cartons of ap- 
ples were to be handled on consignment by Frank Fouchi & Sons 
for respondent’s account. Frank Fouchi & Sons withdrew 198 
cartons of apples and rendered an accounting on June 26, 1970. 


8. As a result of the three commission merchants failing to 
sell the apples, on July 16, 1970, J. Segari & Co., of New Orleans, 
withdrew the remaining 441 cartons of apples and disposed of 
them by August 11, 1970, 94 cartons being sold and 347 cartons 
being dumped. 


9. On June 30, 1971, complainant issued to respondent a brok- 
erage statement alleging a total brokerage due of $162.60 for his 
services in negotiating the consignment contracts involved herein. 
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10. The informal complaint was filed on October 18, 1971, which 
was within nine months after accrual of the cause of action al- 
leged herein. 


CONCLUSIONS 


The principle issue in this action is whether complainant has 
a valid claim against respondent for a brokerage fee for services 
performed in arranging the consignment sale of the shipment of 
apples herein involved. Referring to the Department’s regulations 
(7 CFR Part 46), in particular, section 46.2(n), we find that 
“broker” is defined as: 


“.. any person engaged in the business of negotiating sales 
and purchases of produce in commerce for or on behalf of 
the vendor or the purchaser... .” 


In addition, section 46.28(a) of the regulations specifically lists 
the duties of a broker, which are in part: 


“. . . to negotiate, for or on behalf of others, valid and bind- 
ing contracts... after all parties agree on the terms and 
the contract is effected, the broker shall prepare in writing 
and deliver promptly to the parties a properly executed con- 
firmation or memorandum of sale... .” 


Finally, section 46.28(b) provides that the broker is entitled to 


a fee if “he effects a sale or makes a valid and binding contract. 
” 


Complainant alleges in his complaint and statements that re- 
spondent owes him a total of $162.00 for brokerage services per- 
formed in negotiating four separate consignment contracts for 
the sale of a carload of apples belonging to respondent. Respond- 
ent denies that any such services were performed by complain- 
ant. 


The evidence in the record establishes the following facts. As to 
the transactions on May 12, 1970, and June 5, 1970, it is fairly 
clear that complainant was acting as a broker for respondent in 
negotiating three separate consignment contracts. On May 12, 
1970, complainant, after reaching an agreement with respondent, 
negotiated with two New Orleans merchants for the sale on con- 
signment of the 988 cartons of apples involved herein. Following 
the negotiations complainant confirmed, by two written memoran- 
dums of sale, that valid and binding contracts for sale of consign- 
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ment were made, one with Henry Sciambra Produce Co. for 
588 cartons of apples an done with Panno & Sons for 400 
cartons. On June 5, 1970, complainant, after reaching an agree- 
ment with respondent, negotiated a third consignment contract 
for the reconsignment of 100 to 200 cartons of the same apples 
previously consigned by complainant. This contract, with Frank 
Fouchi & Sons, was evidenced by a written memorandum con- 
firming the consignment contract and resulted in the sale of 198 
cartons of apples. In reference to the above three transactions, 
we conclude that complainant acted as a broker for respondent 
and, in addition, performed the duties required of a broker by the 
regulations (7 CFR 46.2(n) and 46.28(a)). Complainant earned 
and is now due a brokerage fee for these transactions. 


In addition to the above three transactions, complainant al- 
leges that brokerage fees are also due for a fourth transaction 
alleged to have occurred on July 27, 1970, with J. Segari & Sons 
as consignee. We conclude, on the basis of the evidence presented, 
that complainant failed to support his allegation that he nego- 
tiated a valid and binding contract in this instance or otherwise 
perform the required duties of a broker (7 CFR 46.28(a)). While 
the record does contain evidence of communications between com- 
plainant and respondent with respect to this transaction, there 
is no evidence to support a claim by complainant that a valid and 
binding contract was reached as a result of his services. Unlike 
the three previous transactions, this transaction was not con- 
firmed by a written memorandum of consignment or by any other 
writing. Since there is no evidence to support complainant’s claim, 
we conclude that the alleged brokerage fee for 441 cartons of ap- 
ples consigned to J. Segari & Sons must be disallowed. 


In defense of its claim that no brokerage service was performed 
by complainant, respondent, in addition to a general denial, made 
several allegations. First, in its answer, respondent suggests that 
it may not have received the three confirming memorandums from 
complainant. However, respondent did not specifically deny re- 
ceiving them and complainant specifically states that they were 
mailed to respondent. Complainant further supports his position 
when he states that the fact that the consignees took the apples, 
sold them and accounted to the respondent, is evidence of the ex- 
istence of the contract agreements. Since respondent has the 
burden of proving his affirmative defenses, we conclude that, 
without additional evidence, the memorandums were received by 
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respondent and complainant fully performed his duties as a 
broker (7 CFR 46.28 (a) ). 


In passing, it is noted that respondent, as an additional de- 
fense, contends that the issue herein involved, that is, whether 
complainant acted as a broker for respondent in negotiating the 
sale on consignment of the 988 cartons of apples, has previously 
been adjudicated in two separate cases involving the same apples 
and is therefore excluded on the grounds of res judicata. The 
cases are: Washington Fruit and Produce Co. v. John Weyman 
Co., 31 AD 1050; and Henry Sciambra Produce Co. v. Washing- 
ton Fruit and Produce Co., 31 AD 1061. We conclude that neither 
of the cases cited support respondent’s claim of res judicata in 
the present action. First, referring to Henry Sciambra Produce 
Co. v. Washington Fruit and Produce Co., we find that complain- 
ant, Weyman, was not a party in that case. It is true that the 
action was based upon the same series of transactions as the 
present case, but Weyman had no opportunity to rebut the evi- 
dence or otherwise contest the issues involved in that action and 
therefore, the decision is not res judicata as to Weyman on the 
issue involved. Second, as to the case of Washington Fruit and 
Produce Co. v. John Weyman Co., complainant, Weyman, was a 
party to that action, however, we conclude that the basic issue 
decided there is not the same as the issue in the present action. 
The opinion in the former case concerned Weyman’s responsibility, 
as broker, for the goods after consignment was effected. It was 
held that Weyman was acting gratuitously at all times after the 
consignments were made and therefore was under no obligation 
to perform any further services than he did. The opinion never 
decided the same issue that we are now faced with, which is 
whether or not Weyman performed a brokerage service in ne- 
gotiating the consignments in the first place. Since the issue pre- 
viously decided is not the same as the issue now before us we 
conclude that there is no res judicata. 


In summary, we have found that as to the two transactions on 
May 12, 1970, complainant performed a brokerage service and 
is entitled to a brokerage fee of $98.80 ($.10 times 588 equals 
$58.80 plus $.10 times 400 equals $40.00). In addition, complain- 
ant is entitled to a fee for negotiating the reconsignment of 100 
to 200 cartons of apples on June 5, 1970, 198 of which were 
actually sold, for a total of $19.80 ($.10 times 198 equals $19.80). 
The total amount due and owing complainant from respondent is 
$118.60. Respondent’s failure to pay complainant this amount is 
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a violation of section 2 of the act for which reparation should be 
awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $118.60 with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL—ON AUTHORIZATION OF COMPLAINANT 
(No. 15,516) 


E. L. PETERSON & SONS v. GREENBURG POTATOS, INC. and BANNER 
PRODUCE, INC. PACA Docket No. 2-2754. In order issued Oc- 
tober 15, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,517) 


THE WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, INC. v. SKA- 
TELL’S MARKET, INC. PACA Docket No. 2+3182. In order is- 
sued October 15, 1973, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 15,518) 

DANNA & DANNA, INC. v. V. F. LANASA, INC. PACA Docket No. 
2-2929. In Order issued October 25, 1973, by Donald A. Camp- 
bell, Judicial Officer. 

(No. 15,519) 
F & D BROKERAGE OF BUFFALO, INC. v. SOUTHWEST GROWERS AND 


PACKERS. PACA Docket No. 2-2958. In order issued October 
25, 1973, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 15,520) 


GRIFFIN & BRAND OF MCALLEN, INC. v. LEIBOWITZ PICKLE PROD- 
ucts, INC. PACA Docket No. 2-3113. Reparation of $12,797.25 
with 8 percent interest from April 1, 1973, awarded complain- 
ant against respondent in order issued October 1, 1973, by 


Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 15,521) 


JASPER G. DONOVAN v. Fox PRopUCE. PACA Docket No. 2-3130. 
Reparation of $1,795.20 with 8 percent interest from April 1, 
1973, awarded complainant against respondent in order is- 
sued October 1, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,522) 


UNITED PACKING COMPANY v. DON MURPHY PRODUCE. PACA 
Docket No. 2-3129. Reparation of $13,641.92 with 8 percent 
interest from May 1, 1973, awarded complainant against 
respondent in order issued October 1, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,523) 


SAN-TEX VEGETABLE COMPANY v. SHELBY WHOLESALE COMPANY. 
PACA Docket No. 2-3141. Reparation of $2,895.00 with 8 per- 
cent interest from March 1, 1973, awarded complainant 
against respondent in order issued October 18, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,524) 


MAINE PACKERS, INC. v. Fox PRODUCE. PACA Docket No. 2-3143. 
Reparation of $14,540.00 with 8 percent interest from April 
1, 1973, awarded complainant against respondent in order 
issued October 25, 1973, by Donald A. Campbell, Judicial 
Officer. 
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(No. 15,525) 


MEL FINERMAN Co., INC. v. DYMPHNA MEAT COMPANY. PACA 
Docket No. 2-3145. Reparation of $1,667.50 with 8 percent 
interest from March 1, 1973, awarded complainant against 
respondent in order issued October 25, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,526) 


DICHTER Bros. & GLASS, INC. v. NORTHERN GROWERS, INC. PACA 
Docket No. 2-3144. Reparation of $825.00 with 8 percent in- 
terest from February 1, 1973, awarded complainant against 
respondent in order issued October 26, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,527) 


ELIZONDO BROS. PRODUCE Co. v. TOUCHET’S PROD. and/or LA- 
VERGNE’S PRODUCE. PACA Docket No. 2-3146. Reparation of 
$1,741.25 with 8 percent interest from February 1, 1973, 
awarded complainant against respondent in order issued Oc- 
tober 26, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,528) 


GREEN GROVE MARKETS, INC. v. SHELBY WHOLESALE Co. PACA 
Docket No. 2-3159. Reparation of $1,619.00 with 8 percent 
interest from January 1, 1973, awarded complainant against 
respondent in order issued October 26, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,529) 


NORTHCROSS DISTRIBUTING v. PANNO & SONS, INC. PACA Docket 
No. 2-3152. Reparation of $661.25 with 8 percent interest 
from March 1, 1973, awarded complainant in order issued 
October 26, 1973, by Donald A. Campbell, Judicial Officer. 
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(No. 15,530) 


ANTIGO POTATO BROKERAGE EXCHANGE v. ADAMS MARKETING Co., 
Inc. PACA Docket No. 2-3142. Reparation of $5,117.00 with 
8 percent interest from May 1, 1973, awarded complainant 
against respondent in order issued October 29, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,531) 


DONNA CITRUS, INC. v. PANNO & Sons, INc. PACA Docket No. 
2-3151. Reparation of $3,871.50 with 8 percent interest from 
March 1, 1973, awarded complainant against respondent in 
order issued October 29, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,532) 


HERMAN OCHRACH v. MEL RESNICK WHOLESALE FRUIT & PRO- 
DUCE Co., INC. PACA Docket No. 2-3155. Reparation of 
$1,211.10 with 8 percent interest from December 1, 1972, 


awarded complainant against respondent in order issued Oc- 
tober 29, 1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,533) 


AMERICAN Foops, INC. v. J. K. MCCULLOCH, JR. PACA Docket 
No. 2-3153. Reparation of $8,180.00 with 8 percent interest 
from March 1, 1973, awarded complainant against respondent 
in order issued October 31, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,534) 


FLOYD WILCOX & SONS INC. v. BAY PRODUCE COMPANY. PACA 
Docket No. 2-3148. Reparation of $840.00 with 8 percent in- 
terest from December 1, 1972, awarded complainant against 
respondent in order issued October 31, 1973, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,535) 


KENYON BAILEY SUPPLY, INC. v. PEACH STATE PRODUCE Co., INC. 
PACA Docket No. 2-3154. Reparation of $1,902.50 with 8 per- 
cent interest from December 1, 1972, awarded complainant 
against respondent in order issued October 31, 1973, by 
Donald A. Campbell, Judicial Officer. 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


OCTOBER 1973 
COMMODITY EXCHANGE ACT 
CUSTOMER’S FUNDS 
Improper use of securities deposits 


FINANCIAL REPORTS 


False or incorrect 


SANCTION 


Denial of trading privileges to all respondents for 60 days 


Suspension of corporate respondent for 60 days 


PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTING 
Failure to account truly and correctly to buyer 


Failure to show correct purchase prices in accounting 
to principals 


Failure to show true and correct weights of livestock 
purchased 


ACCOUNTS AND RECORDS 
Failure to properly keep 


Incorrect or incomplete 
AGENT 
For undisclosed principal 
Joint liability 
BONDING REQUIREMENTS 
Failure to meet 1687, 1691, 1695, 


CHECKS OF DRAFTS 
Insufficient funds 1674, 1678, 1693, 1699, 


CONSENT ORDER—Cease and desist 
Accounts and records 
Bonding requirements 1687, 1691, 


Failure to honor drafts 





1760 SUBJECT INDEX OF AGRI. DECISIONS, OCT. 1973 [32 A.D. 


Packers and Stockyards Act, 1921—Cont. 


Page 
CONSENT ORDER—Cease and desist—Cont. 


Failure to pay when due 1689 
Financial requirements 1680 


Insufficient funds checks 1704 


CONSENT ORDER—Suspension 
Accounting 1684, 1725 
Accounts and records 1684, 1725 
Failure to honor drafts 1684 
Financial requirements 1678 
Improper practices 1725 
Insolvency opiwuse 1684 
Insufficient funds checks 1693 


CUSTODIAL ACCOUNT FOR SHIPPERS’ PROCEEDS 
Deficiency of funds in 


Failure to maintain properly 


DEALER 


Sanction against 


DEFAULT ORDER 
Misrepresentation 


Damages 


FALSE AND INCORRECT WEIGHTS AND PRICES 


Showing of in accounting to principals 


FINANCIAL REQUIREMENTS 


Failure to meet . esate ce wats ...... 1674, 1678, 1680 


IMPROPER PRACTICES 


Charging and collecting an agreed buying commission 
for purchasing livestock on an agency basis and 
also receiving additional profits on said livestock 


Failure to disclose to buyer interest in and profits on 
livestock purchased on an agency basis . 





32 A.D.] SUBJECT INDEX OF AGRI. DECISIONS, OCT. 1973 1761 


Page 
Packers and Stockyards Act, 1921—Cont. 


INSOLVENCY 


Current liabilities exceeding current assets 1678, 1684 


MARKET AGENCY 


Engaging in business while current liabilities exceed 
current assets 


Failure to honor drafts when presented for payment 


Sanction against 


NATURE OF BUSINESS 


Failure to notify P&S Administrator of change in 
within required time 


NET PROCEEDS 
For livestock sold on consignment 


Failure to pay to consignors 


ORDER 


Of dismissal 


PACKER 


Unfair and deceptive practices 


PURCHASE PRICE 
Failure to pay when due 


SANCTION 
Suspension for 7 days 


Suspension until in full compliance with bonding re- 
quirements 


Suspension for 7 days and thereafter until no longer 
insolvent ..... 


Suspension for 7 days and thereafter until deficit in 
custodial account is eliminated 


Suspension for 30 days 


Five-year suspension 





1762 SUBJECT INDEX OF AGRI. DECISIONS. 


Packers and Stockyards Act, 1921—Cont. 


UNFAIR AND DECEPTIVE PRACTICES 
Turn-buying pattern 
Manipulation or control of prices 


Restriction of competition 


OCT. 1973 [382 A.D. 


Page 


1712 
1712, 1717, 1722-23 
1712, 1717, 1722-23 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


BROKERAGE FEES 
Entitlement to 


CONDITION AT DESTINATION 
Statement as to indefinite 


CLAIM OF SETTLEMENT BETWEEN PARTIES 


Failure to establish 


CONSIGNMENT SALES 
Arrangement for by broker 


Absence of res judicata 


CONTRACT 


Failure to establish breach of 


CONTRACT REQUIREMENTS 


Quality 


Failure to establish breach of warranty 


Grade 


Met at shipping point 


CONTRACT TERM 


Grade U. S. No. 2 tomatoes, on f.o.b. basis 


DAMAGES 
Insufficient basis for 


Delivered contract price, less market vaule 





32 A.D.] SUBJECT INDEX OF AGRI. DECISIONS, OCT. 1973 


Perishable Agricultural Commodities Act, 1930—Cont. 


F. 0. B. TRANSACTION 
Advanced stages of decay, onions 
High temperature at destination 


Lack of refrigeration during transit 


Suitable shipping condition warranty not applicable 


INSPECTION 
As to condition at destination 
Insufficiency of, by private agency 
ORDER 


On reconsideration 


Reopening after default 


REJECTION 
Time of 


Without reasonable cause 


SUITABLE SHIPPING CONDITION 
Breach of warranty of 


Warranty of not applicable 


TRANSPORTATION SERVICE AND CONDITIONS 
Not normal ca wibesetencasec deus 1744 
Temperature 1744 


wv U. S. GOVERNMENT PRINTING OFFICE: 1973—541-534/6 











